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THE DECEDENT COMES TO COURT 


by 
WILLIAM C. BROOKER, County Judge, Hillsborough County, Florida 


PREFACE 


“Of that I shall have also cause to speak, 
And from his mouth whose voice will draw no more.”’! 

These dramatic words from Shakespeare’s great tragedy fittingly introduce 
a discussion of “The Dead Man’s Act.’’? 

No will contest proceeds far until objection is made that the witness is in- 
competent under the proviso of that statute. 

Opposing counsel in some cases have differed so greatly in their interpreta- 
tions of the statute, and in their views as to its application, that I decided to 
examine the law and prepare a brief of it for my guidance. I found the subject 
intensely interesting, and, as the study progressed, my brief became more com- 
prehensive and extensive than I had intended it to be. The following article is 
the result. 

I soon found that text books and encyclopedias are unsatisfactory sources of 
study of the whole law on the subject. All the essential principles are not stated 
in these works in their proper sequence and interrelationship, but are often 
found separated under more general subjects of the law of evidence. In the en- 
cyclopdias, conflicts of decisions, in some instances resulting from constructions 
of statutes differing from our own, leave one confused. And, too, some writings 
on this rule of evidence appear to be influenced by the author’s philosophy con- 
cerning the merits and demerits of this restriction of the qualification of wit- 
nesses. The best work I have found on the subject for the Florida lawyer is Dean 
Tribble’s “Trial Manual of Florida Evidence,” in which the decisions of the 
Florida Supreme Court on the prohibition of the act are conveniently gathered. 

The first legislative act in Florida to remove the disqualification of parties 
to an action to testify as witnesses was approved January 16, 1866.° An Act of 
the Florida Legislature approved June 1, 1870, repealed the Act of 1865, and 
provided that there should be no exclusion of any witness in a civil action by 
reason of being a party to or interested in the cause.* In 1874, the law considered 
in this article was enacted to further enlarge the right of parties and interested 
persons to give evidence in their own behalf. The Act of 1870 was not expressly 
repealed by the Act of 1874, but in the Revised Statutes of 1892 it was eliminated. 
In this revision also the first sentence or clause of the Act of 1874 was changed 
to its present form. Otherwise, the statute has not been amended since its original 
enactment. 

The Florida Act, including its prohibition, was adopted totidem verbis, as the 
Florida Supreme Court expressed it; from the New York Act on the subject 
adopted there in 1854.5 The New York Act has been twice amended in recent 
years, first in 1935 and last in 1940. The first amendment extended the prohibi- 
tion to testimony of transactions and communications with the donee of a power 
of appointment in an action or proceeding for the probate of a will. The last 
amendment removed from the prohibition evidence of the facts of negligence in 
an automobile accident, but restrained the exclusion as to testimony of conversa- 
tions with decedents. 

It is with the “prohibition” of the statute, as the Legislature called the pro- 
viso for exclusion of testimony concerning transactions and communications with 
deceased persons, that this: inquiry was made, and it was further limited to cases 
involving the application of the prohibition in the Probate Court. 

As the courts of Florida and New York have explored the particular law in 
question from about every conceivable application of it, I found the cases from 
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the courts of these states the most authoritative source of study, and my brief 
of the law on the subject set forth in the following article was made therefrom. 

Even there, however, I found some contradictory decisions. Most of these 
conflicts have resulted from different views as to what constitutes a transaction 
or communication, the nature of the disqualifying interest, the effect of a release 
of that interest before examination, the presence of third persons at the trans- 
action or communication, and the effect of waiver of the disqualification. 

In some cases the courts have misapplied the act to the facts of the case. In 
other cases the courts have misapprehended the question involved. Perhaps the 
greatest cause of conflict has resulted from error in construing the prohibition 
of the act, and, considering its loosely joined provisions and conditions, occa- 
sional misapplication is understandable. 

The inapt language of the Florida court in the Hayes case® and in the Madi- 
son case,‘ and the paucity of Florida cases applying the Dead Man’s Act to will 
contests misleads many attorneys to conclude and seriously contend that the 
prohibition is not applicable in such cases. 

The view that the statute does not apply in probate proceedings is fallacious. 
If there is any reason for the rule, and it is not the purpose of this article to 
defend it or argue for its retention, there is no more appropriate place for its 
application than in the Probate Court. 

The retention of this statutory rule of evidence has evoked criticism from 
some law writers. Mr. Henry W. Taft argued that the evils guarded against 
do not justify adherance to this limitation on testimony. Dean Wigmore makes 
a scathing denunciation of the prohibition. He reasons that it is just as important 
to save the estates of the living from loss for lack of proof as it is to save the 
estates of dead men from false claims.’ These text writers would let the witnesses 
testify concerning transactions and communications with deceased persons and 
leave their credibility to the courts. 

The assault of the text writers on the retention of this fragment of the old 
rule has not gone unnoticed by the judges in their case decisions. ““Whatever may 
be said of such view,” wrote a New York Appellate Court Judge, “it certainly 
is not the view which has been taken by the Legislature.”® The Florida Supreme 
Court has likewise dismissed criticism of the proviso.!° 

The theory of the prohibition “rests upon ground of enforced silence of the 
other interested party to the transaction. It is not deemed fair to permits an 
interested party to have the benefit of testimony which might appear in a dif- 
ferent light, or which might not be given at all, if the examination of the adverse 
party could be secured.”!! 

The rule of the statute does, perhaps, sometimes prevent the establishment 
of a meritorious claim, or uphold a fraudulent will, but those who would abolish 
it fail to reckon with the cupidity of many witnesses when their selfish interest 
is at stake. 


Anyway, as Mr. Justice Ellis said, “the courts are not concerned with the wis- 
dom of the rule.”!! 
As will appear from the following article, the statute is not a complete bar, 


and in devious ways the decedent’s voice is sometimes heard vicariously in the 
Probate Court. 


CONCLUSION 
“The Dead Man’s Act,” being an exclusionary proviso to the statute enlarging 
the competency of witnesses,2 should be strictly construed. The prohibition of 
the statute is not to be extended to cases not clearly within its scope.? Witnesses 
are not to be excluded unless they come clearly within its terms.! 
To be excluded the witness must be a party to the proceding or interested 
in the event thereof, or he must be a person from, through or under whom a 
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party or interested person derives his interest or title, by assignment or other- 
wise; his proffered testimony must be in regard to a transaction or communica- 
tion between the witnesses and a person at the time of the examination deceased, 
insane or lunatic; his testimony must be against one of the representatives or 
survivors of the decedent named in and protected by the proviso; and it must 
not be waived by the person entitled to object. 

The fundamental question raised by an objection to the competency of a 
witness under the prohibition of the statute is: Did the witness learn the things 
concerning which he is offered to testify in connection with a transaction or 
communication with a person at the time of the examination deceased or insane? 
There is no basis for the exclusion of the witness unless he did so obtain his 
knowledge, even if he is a party or interested in the event of the cause. 


Transactions and communications, within the meaning of the Act, embrace 
every variety of affairs which form the subjects of negotiation, interviews or 
actions between two persons, and include every method by which one can 
derive impressions or information from the conduct, condition, or language of 
another.!* It includes knowledge gained by use of senses,? what was not said 
as well as what was said,!4 and conduct tending to show an enfeebled condition.+* 
Testimony of a party as to his conversation with a third person in the presence 
of the decedent concerning an alleged agreement between the witnesses and the 
decedent to make mutual wills, offered to prove that the decedent acquiesced 
by his silence, is incompetent and inadmissible.!® 


Will an interested witness who did not participate in a transaction or com- 
munication with the decedent be allowed to testify concerning a conversation 
between the decedent and a third person in the presence and hearing of the 
witness? There are contradictory decisions in the courts of both New York and 
Florida on this question. In two early cases the New York Court of Appeals held 
that it is the policy of the prohibition of the statute to exclude the testimony 
of an interested witness concerning a communication of the decedent in his 
presence or hearing, although not addressed to the witness, and made in ignorance 
of his presence!? In a later New York case it was held that even though inter- 
ested in the event, a witness may testify to a conversation between the decedent 
and another overheard by him, provided the witness did not participate by word 
or sign in the conversation.!8 But the court in that case held that it was within 
the exceptions noted in the Holcomb case. 


Likewise contrary to earlier decisions, the Florida Court has held that the 
proviso does not prohibit a party to a suit, or a person interested in the event 
thereof, from testifying to a conversation had exclusively between the decedent 
and a third party, as against the decedent’s administrator, provided the inter- 
ested party so testifying took no part in the conversation, either actually or by 
acquiescence.!® 

The statute does not expressly in its words prohibit an interested witness 
from testifying to what he overheard, if he did not participate in the conversa- 
tion, but such testimony does seem to violate the spirit and apparent purpose of 
the prohibition of the Act. When this question arises it should be considered in 
the light of a strict construction of the statute, and the witness should not be 
excluded from testifying unless he comes clearly within the prohibition of the 
Act. 

A third person present during the transaction or communication, who is 
neither a party to the cause nor interested in the event of the cause may, 
of course, testify to what he overheard or learned by the use of his senses.1° But 
it has been held that a third person may not testify to a telephone conversation 
with a decedent, even though otherwise qualified, if proof of identity of decedent 
depends on the testimony of an interested person also engaged in the telephone 
conversation.2° 
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A witness may testify as to what he knows of his own knowledge if it is 
independent of what he learned from transactions and communications with the 
decedent.2! Sometimes a witness cannot testify to an independent fact because 
of the extent of the inference therefrom concerning the material question. The 
mere fact of the witness’ having been acquainted with the decedent or when they 
become acquainted would not be objectionable, but the manner of becoming ac- 
quainted has been held to be a transaction or communication within the prohi- 
bition.22 And a witness cannot prove the signature of a deceased person to a bill 
of sale which is part of the transaction involved in the controversy.1% 

In an action on a note of her deceased husband, on which a claim was filed 
in the Court of the County Judge, the payee, wife, was permitted to testify that 
she had the note and that it was destroyed by fire, as this fact does not relate to 
a transaction or communication with a person then deceased.** 

A witness may testify to the fact of the execution of the will as that is not 
a transaction or communication.* Even though a legatee, a witness may in testi- 
fying to the due execution of the will testify that the attestation was at the 
testator’s request,?4 the rule would apply to the same extent in the Florida 
courts,?> but the witness is not thereby taken out of the exclusion of the statute 
concerning any transaction or communication with the decedent if he is disquali- 
fied under the provisions of the prohibition. 

The Hays case, cited above and mentioned in the Preface,® actually only 
decided that the fact of execution of a will is not a transaction or communication 
within the meaning of the prohibition of the act. However, the ruling of the 
court that the testimony of Hays was erroneously excluded, without limiting 
that ruling to his testimony regarding the simple fact of execution of the will, 
and the views of the court with respect to the application of the act to will con- 
tests generally, have led some attorneys to the erroneous conclusion that the 
act is inapplicable in such proceedings. Hays, an interested witness, testified to 
communications and transactions with the decedent in the case, and that was 
clearly incompetent testimony. In allowing the testimony of Hays regarding 
the execution of the will to stand, the court should have directed the exclusion 
of the balance of his testimony. 

In a later case,? the court approved the distinction made in the Hays case® 
between ordinary actions and proceedings to establish or invalidate a will as 
respects the application of the prohibition of the act, and went even further 
toward a holding that the prohibition is not applicable in will contests. 

In the Madison case,* the court cited with apparent approval a statement in 
40 Cyc. 2226 that: “The statutes excluding evidence in actions by or against 
representatives, or relating to transactions with a decedent, are usually held not 
applicable in proceedings for the probate or contest of a will.”” The Hays case and 
a number of decisions of the New York courts are cited as supporting authorities 
for this encyclopedic note. The statement is too broad. The Hays case does not 
fully support it, and neither do the courts of New York support it as a general 
statement of the law, as is shown by this article. Similar statutes of other states, 
differing from our own, as, for example, the Alabama statute cited in the Madi- 
son case, make the said quotation from Cyc. unreliable in our consideration of 
the question. 

The rationale of the Madison case is opposed to other Florida Supreme Court 
opinions and the weight or authority of opinions of the New York Courts, regard- 
ing the application of the prohibition in will contests. Insofar as it may be con- 
strued as holding that the prohibition is not applicable in such cases, the opinion 
is confusing and misleading, but a careful reading of the opinion will show, as 
in the Hays case, that it does not go that far. 

The interest that disqualifies the witness must be present, certain and vested, 
and not an uncertain, remote or contingent interest. The test is whether or not 
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the witness will gain or lose by the direct legal operation and effect of the 
judgment, or that the record will be legal evidence for or against him in some 
other action.® The application of the prohibition of the statute does not depend 
upon whether the estate of the deceased person gains or loses by the outcome of 
the case. It may be applied although the estate neither gains nor loses.?® It is 
determined as of the date the witness testifies.27 This statement is interesting 
in connection with a discussion later in this article of the effect of a release of 
interest before examination. 

It is the interest in the event that disqualifies the witness.® Parties to an 
action may testify concerning a transaction or communication with decedent if 
their only interest in the question and not in the result, that is, if their financial 
interest is not affected by the decision.?® 


The existence of a lost will cannot be proved by the testimony of a proponent 
of the will concerning a communication with the alleged testator where the pro- 
ponent will benefit by the establishment of the will.*® Beneficiaries in a prior 
will, parties to the cause on their own application to contest the probate of a will 
revoking such prior will, are interested and incompetent.?° A widow seeking an 
intestate share of her deceased husband’s estate against his will cannot testify 
as to the execution of an antenuptial agreement between her and her husband.*! 
A surviving partner liable on a firm note is disqualified to testify concerning an 
agreement with the deceased partner relieving him of obligation on the note.*? 

It has been held in the New York Supreme Court that the admissions or 
declarations of one beneficiary are not to be received to the injury of another 
beneficiary.2° But the exclusion cannot rest on that result. It must be found in- 
competent under the prohibition of the statute and not on the ground of its 
incidental effect on another. That court has also held that either of two daughters, 
claiming independently of each other for services rendered their deceased father, 
may testify that they heard their father say what he would give them if they 
stayed and worked for him.** In another case that court held that a person is 
not disqualified merely because he has a similar claim arising out of a 
personal transaction with the decedent.** In the latter case, the decedent was 
alleged to have given a savings bank book to one claimant and a note to the 
other in the same transaction. As general propositions of law, the latter two 
opinions seem to contravene the prohibition of the statute. Contrary to these 
decisions, the New York Appellate Court has held that a witness interested in the 
event cannot testify in behalf of others any more than she can testify for herself.?° 

The promisee for the benefit of another, though himself not directly inter- 
ested in the event of the proceeding, may be subject to exclusion as a witness 
on two grounds: That he is a party, or that he is the person from, through or 
under whom a party or interested person derives his interest. In a case in the 
Supreme Court of New York, it was held that a plaintiff suing on a contract 
made by him for the benefit of third persons, and himself having no financial 
interest, may testify for such persons concerning a transaction with a deceased 
person,*® but this decision was reversed by the Court of Appeals.*7 The Appellate 
Court of New York reversed the Supreme Court in another similar case, holding 
that a mother of an illegitimate child is an incompetent witness to alleged prom- 
ises of the putative father, at the time of the trial deceased, to settle a sum of 
money on the child, in consideration of the support of the child, by the mother to 
a certain time.?8 The New York Appellate Court rendered an apparently contrary 
decision in an earlier case.*® The Healy case is not mentioned in the Rousseau 
case, and is contrary to the weight of authority. 


An alleged widow seeking to establish a common law marriage comes within 
the disqualification of the act.4° A claimant of a gift causa mortis from a deceased 
former owner is incompetent to testify concerning the transaction or communica- 
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tion with the decedent relating to the alleged gift.4! A creditor is likewise incom- 
petent to prove an alleged debt owing to him by the estate of a decedent unless, 


as hereinafter shown, the administrator opens the door by giving testimony con- 
cerning it.42 


A question of some interest that frequently arises is: Can the husband or 
wife of the claimant or beneficiary testify in behalf of his or her spouse con- 
cerning transactions or communications with a person at the time of the ex- 
amination deceased? In New York it has been held that the resulting inchoate 
right of dower is no bar, and that the wife of deceased’s beneficiary is competent 
to testify for her husband concerning a transaction or communication had with 
the decedent in his lifetime, nothwithstanding the fact that if her husband pre- 
vails in his demand she will have an inchoate dower interest in the real property 
he acquires from the estate.4? Dower and curtesy were abolished in New York 
effective August 31, 1930,44 and any disqualifying interest of a witness because 
of the relationship of husband or wife to the beneficiary no longer exists on that 
ground. There is no clear-cut Florida decision on the question. The nearest to it 
is the opinion of the Supreme Court of Florida in a case involving personal 
property in which the Court said “no interest of the wife will attach either to 
the judgment or the fruits thereof during his lifetime.”*® In this case the wife 
was held competent. Incidentally, if the question is again presented, the Florida 
Supreme Court may be influenced in holding the wife competent under the au- 
thority of two of its recent decisions and a recent legislative act.*® 


In the case of the husband as a witness for his wife, the New York courts 
have held him competent as she does not derive her interest from, through or 
under him,*7 and because he is not interested, inasmuch as he may never enjoy 
any benefit from the property she acquires in the proceeding, she having the 
right to convey it without his joinder in the deed.*8 In one case, the New York 
Court, in holding the husband competent to testify, said that his testimony alone 
is not sufficient to support the claim, thus raising the question of the credibility 
of the testimony of a spouse in such situation.49 As shown above, curtesy was 
abolished in New York in 1930. In Florida, if the question is presented to the 
Supreme Court, it may be distinguished from the New York cases on the ground 
that in this state the husband is required to join his wife in her deeds of con- 
veyance of her lands, though courtesy does not exist in Florida, and the court 


will likely apply the disqualifying provisions of the prohibition to the facts of 
the case to arrive at its decision. 


It is natural that an attorney may be called upon as a witness to prove certain 
facts with which he is familiar because of his relations with the decedent. In an 
early Florida case it was held that an attorney may testify as to any facts except 
such as came to his knowledge by means of his confidential relations with his 
client.5° In another case, the court said that an attorney may testify as to what 
took place, and may be required to do it, against the objection that it violates con- 
fidential relations if the attorney represented all parties at the transaction and 
communication involving the decedent.®! A debt to an attorney from his deceased 
client is not within the privilege or prohibition.®2 This applies to the existence 
of the debt. There are, of course, limits to the competency of the attorney as a 
witness to testify in contravention of the privilege of confidential relations and 
the prohibition of the statute under consideration. An attorney was allowed to tes- 
tify in his own behalf in an action against an executor for legal services rendered 
the testator in his lifetime that services according to his book records were 
actually performed, and that the charges were reasonable.*? An attorney is 
competent to testify to what he learned from his deceased client concerning his 
~latives, but this is based largely on the rule as to pedigree.** 
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A physician is not under the inhibitions of the rule of privilege,®5 and his 
competency as a witness to transactions and communications with a decedent will 
be determined by the prohibition of the statute. 

May a witness once incompetent remove his disqualification by releasing his 
interest before he is called to testify? It has been held that he can.°* It has even 
been held that in the contest of a second will, a legatee under this and a prior 
will, who has released her interest under the first will, the interest of the witness 
under the second will being less than the interest released, is competent to 
testify.°7 A mother was allowed to testify to a conversation between her deceased 
husband and her daughter after she had released her interest, and where she 
was a Silent auditor at the communication, but the court said that this ruling was 
based not so much on the release as upon the fact that she did not participate 
in the conversation between her daughter and her deceased husband.®8 Not in 
every case of a release of interest, however, can the person formerly interested 
become a competent witness. An heir who has released his interest in the estate 
is nevertheless incompetent as a witness for another heir since the latter’s in- 
terest is partly derived from the witness by virtue of the release.®® 

To be excluded as incompetent under the proviso, the witness must testify 
against one of the parties protected thereby. The prohibition of the statute only 
applies in cases where the claim is against the executor, administrator, heir at 
law, next of kin, assignee, legatee, devisee, or survivors of the deceased person, 
or the assignee or committee of an insane person or lunatic.®® The prohibition 
does not apply where the witness is examined by the adverse party and not 
in his own behalf, for in that case he is testifying in favor of the protected 
parties.®! 

The prohibition of the statute is not limited to witnesses appearing in court. 
It applies to their depositions taken out of court.*5 

Under the provisions of the last clause the prohibition is restricted in its 
operation. Thereunder, the administrator or other protected party may volun- 
tarily become a witness to a transaction or communication of the deceased in a 
suit against him by testifying himself or by offering in evidence the testimony 
of the deceased person or lunatic.®? The purpose and effect of this clause is, 
perhaps, least understood of any in the Dead Man’s Act from a casual reading 
of it. 

The protection of the prohibition may be waived by the administrator or other 
protected party either by testifying as a witness, by cross examining the oppos- 
ing party on the subject, or by any other conduct clearly indicating a waiver.® 
The testimony of an otherwise disqualified witness may be received to explain 
the whole transaction when the door is opened by the adverse party.®* If witnesses 
are called to testify to what they said to the testatrix concerning the making of 
the will, it is error to exclude their testimony as to what the deceased said to 
them.®® In such case the witness must be allowed to explain his testimony, as 
well as relate the whole communication or transaction.°® The opening of the door 
is limited, however, strictly to the same communication or transaction.®? The 
disqualification is not lifted by the protected parties taking the deposition of the 
adverse parties unless the deposition is used.** Eliciting testimony from a witness 
as to handwriting does not open the door to testimony concerning the circum- 
stances under which the papers in question were procured.®® 

Waiver results from examination by the Probate Judge as well as when it is 
by the attorney for the administrator to the extent of fully explaining matter 
inquired about, says the New York Supreme Court.?° This rule may be ques- 
tioned, and it should be applied with circumspection. The better practice is for 
the Probate Judge to abstain from questioning the witnesses, since it is encum- 
bent upon the representatives of the decedent to interpose objctions to avoid 
a waiver, and they might be reluctant to object to a question by the Judge. 
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According to an opinion of the New York Supreme Court, if a witness is 
allowed to improperly testify in the first instance, he may be cross examined 
by the administrator’s attorney without waiving the benefit of the statute.7! 
The application of this rule would seem to be illogical unless the adverse party 
is allowed to testify over the objection of the administrator’s attorney, and if 
applied for this reason, the cross examination should be limited to the matters 
brought out on direct examination. 

In an interesting New York case it has been held that there is enforced 
protection of the decedent; that only his representative or other person named 
in the exception to the proviso may waive the prohibition of the statute, and 
he cannot be deprived of the right to object by a waiver made by or for the 
decedent in his lifetime.72 This principle was applied in the New York Court of 
Appeals to a waiver made by the committee for an incompetent, effective during 
the lifetime of the lunatic, but which was held not binding on the incompetent’s 
administrator.*3 

In the absence of objection, the admission of incompetent testimony is not 
reversible error.*+ If objection to the testimony of the incompetent witness is 
not made it will be considered.*> The burden of showing the incompetency of the 
witness is on the objector.*? He must point out and make clear the ground of in- 
competency.7® A general objection is not sufficient, and will not be sus- 
tained.*? It is sufficient to object on the ground that the question calls for testi- 
mony concerning a transaction or communication between the witness and a 
person deceased,7§ or that it is contrary to the statute, referring to it.*9 The 
objection must go to the competency of the witness,8° but an objection simply 
that the witness is incompetent is too general to be availing.*! 


In two cases in the Chancery Court, the Florida Supreme Court has held that 
a Court of equity will disregard testimony given in violation of the prohibition 
of the statute, though no objection was made to its introduction.’? A rule in the 
equity court different from the rule applied in the probate court does not seem 
logical. The proceeding in the probate court is equitable in nature, and there is 
no good reason why the prohibition should be applied any more strictly in the 
equity court than in the probate court. However, the equity court appears to 
be now bound by the rule stated in those cases. 

The question of the competency or disqualification of the witness is ordinarily 
a preliminary question to be determined by the court preceding the admission 
of the testimony,’ but it is not the duty of the court to make or suggest objec- 
tion to the competency of the witness. 


Evidence must generally be considered if its introduction is permitted.5? The 
erroneous admission of incompetent testimony does not constitute reversible error 
when the finding is made entirely on other competent evidence.*+ And the exclu- 
sion of evidence, even if error, is harmless, where the result would be the same if 
the evidence were admitted.’ This applies to the exclusion of parts of a deposi- 
tion of the plaintiff in a suit to have a will declared void, where the parts excluded 
together with the evidence admitted would be insufficient to warrant a finding 
against the validity of the will.*5 

The proviso of the statute under consideration, hereinbefore referred to as 
the prohibition, is not as intelligible as it might be, and its interpretation and ap- 
plication in any case is made even more difficult because of the conflicting deci- 
sions of courts in cases involving it. The difficulty in applying it in any case may 
be largely eliminated, if, on objection, it is first considered and determined 
whether or not the witness is testifying or offering to testify against the ad- 
ministrator or other person protected by the prohibition of the act, concerning a 
transaction or communication with a person then deceased. If this is found to 
be the case, then the next step is to ascertain if the witness comes within the 
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class of persons disqualified as witnesses concerning a transaction or communi- 
cation with a person at the time of the examination deceased. If within the dis- 
qualification, the witness is incompetent, and his testimony should be excluded 


unless the door has been opened to him by the opposite party. 
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| Life's Record 


PAUL JESSE KIRK, Miami attor- 
ney died on February 2, 1949. A local 
resident for 24 years, Kirk went to 
Miami from Indianapolis, Indiana. He 


City. An ardent football enthusiast by 
reason of his career as an outstanding 
backfield star in university, Geiger 


lived at 4001 Utopia court, Coconut 
Grove. 

JAMES DONAVAN GEIGER, as- 
sistant state attorney for Pinellas-Pas- 
co circuit died on February 6th at Dade 


was booster for the Dade City high 
school team. He was also active in 
civic affairs in Dade City. Survivors 
include his wife and four children, two 
sons and two daughters. 
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THE DEFEAT OF JUSTICE* 


by 
BASIL H. Pouuitt, of the Miami Bar 


The Problem 


Of all subjects written about by poets, troubadours, novelists, and the gentle- 
men of the Fouth Estate, whether in books, magazines or newspapers, none is 
more widely discussed than that of Justice. At first blush this statement may 
appear surprising, for love and war are popularly regarded as the main topics 
of writers. Upon reflection we see that the opening statement is true, bearing 
in mind the great part that Justice in its various forms plays in the novel, the 
drama, and the public press. Much documentary evidence could be offered in 
support of the assertion but it is thought to be unnecessary. 


Of all the matters of governmental concern, none is so important as that of 
Justice, the very life blood of the State. It was the proud boast of Hammurabi 
that he “established law and justice in the land.’”’ Webster stated the proposition 
as well as anyone when he said “Justice, Sir, is the great interest of man on 
earth.”! Many wise old saws, maxims and cliches are in circulation with respect 
to Justice. A number of these are collected in the standard books and treatises.” 


On the one hand, Justice is lauded to the skies by Fourth of July orators and 
the more “stuffed shirt” element of the Bar. On the other hand, the man in the 
street, the man who elected Truman, the man who is the ultimate ruler in a 
democracy, the “forgotten man,” if you will, says “There is no Justice.” It will 
not do to say that dissatisfaction with Justice is perennial, that it comes from the 
disappointed litigant, or from the ignorant who do not understand the ways of 
law and lawyers. Rather, should it be a cause of genuine alarm that there is such 
continuous dissatisfaction with Justice. It behooves the lawyer to examine the 
situation critically, fully realizing that Justice can only be approximate® at 
its best because it is in the hands of imperfect human beings, we should probe 
deeply into the basic reasons for this widespread discontent and endeavor to 
analyze and classify them, and then to find a solution which will at least set 
us on the high road to improvement. 


This writer does not propose to give any lengthy or scientific definition of 
Justice. The task has already been attempted by numerous jurists and legal 


* The author acknowledges a debt of inspiration to his two sons, now on the 
threshold of their legal careers: Basil R. Pollitt, A.B. Harvard, 1940 LL.B. Colum- 
bia, 1948; Daniel H. Pollitt, A.B. Wesleyan 1943, now a member of the Editorial 
Board of the Cornell Law Quarterly. Most of the footnotes are from legal peri- 
odical material of the past twenty years. 

1. Webster on Mr. Justice Story. : 


2. See 15 Corpus Juris Secundum 628 and 30 Corpus Juris Secundum 454. See also 
Broom’s Legal Maxims. 

3. Pound, Individualization of Justice, 7 Fordham L. Rev. 153 at 154:” ... the prob- 
lem has never been solved. Very possibly it cannot be solved. According to a lead- 
ing philosopher of law of today, the attempt to realize justice through the legal 
ordering of society is something which cannot be wholly achieved. But he con- 
ceives the law must make an effective attempt.” 
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writers. Books have been written on the subject.° Such definitions are pur- 
posely avoided in this article for the reason that in the hands of dialecticians 
and legalists they become a trap for the unwary, a sword rather than a shield, 
an attractive nuisance, as it were. This writer, therefore, will not be side tracked 
into any arguments over definitions of Justice. To him, for the purpose of this 
article, Justice means a square deal in the courts for every suitor, fair play for 
the litigant, and correct result. 


The reader, trained in law, has already perceived that this article is limuitea 
to Justice According to Law® and is further limited to that aspect of Justice 


4. Plato, Hobbes, Locke and Bentham have all attempted to define and discuss 
Justice. See also the following articles: 
Krappe, Observations on the Origin and Development of the Idea of Justice, 12 
U. Chi. L. Rev. 179; 
Cahn, Justice, Power and Law, 55 Yale L.J. 336, -ably and exhaustively study- 
ing the “sense of injustice” that demands equality of treatment. 
Otis, Immutable Principles, 28 J.AM. Jud.Soc. 69, -rather grandiloquent. 
Taylor, Justice, 10 Brooklyn L. Rev. 76. 
Turner, The Birth and Growth of Natural Justice, 9 Fla. L.J. 547: 
Howell, Substantial Justice, Harmless Error—and the Right to be Heard, 9 
Fla. L.J. 477. 
Lummus, Our Heritage of Impartial Justice, 19 Boston U.L.Rev.. 2 
Stone, A Critique of Pound’s Theory of Justice, 20 Ia. L. Rev. 531.—a good 
discussion of Pound by one of his former students. 
O’Phelan, The Judge and Lawyers: Their Duties, 12 Notre Dame Law. 235. 
Radin, The Permanent Problems of the Law, 15 Cornell L.Q. 1 at 19: “It has 
turned out in practice that the announcement of the reasons has weakened 
the force of precedents rather than strengthened it. But in any case all the 
elements that have moved in the direction of making the judge’s judgment 
scientific because predictable, have been thrown into confusion by the intru- 
sion of another element, from the point of view of science, an incalculable 
and hence mischevious element, namely, justice. 

I do not know what justice is, nor how the moral sentiment we call by 
that name arose, nor when it became differentiated from the general category 
of virtues. I have carefully read what’ wise men have said about it, men who 
knew exactly what it was. The difficulty is that, when their statements left 
the Nebula of Orion and got within a few million miles of this earth so that 
I could partially understand them, they seemed to me either self-contra- 
dictory or to contain a proposition of the form: ‘Justice is the quality of being 
just,’ or ‘Justice is that which produces just results.’ Both statements are 
quite true.” 

Miltner, Legal Versus Moral Justice, 6 Notre Dame Law, 451. 

Pound, The Ideal Element in American Judicial Decision, 45 Harv. L. Rev. 136. 

Pound, The End of Law as Developed in Juristic Thought, 27, Harv. L. Rev. 

605, 30 Harv. L. Rev. 201. 

Finch, The Common Law, 4 Cornell L.Q. 148 at 171. 

Monegan The Scope and Purpose of Sociological Jurisprudence, 25 Harv. L. 
ev. 140. 

— Standards in Administration of Justice, 8 Federal Rules Decisions 
9. 

Wu, The Quest of Justice, 33 Ia. L. Rev. 1. 


5. Stammler, The Theory of Justice, reviewed by Moll in 39 Harv. L. Rev. 786. see 
a chapter in Cardozo, the Paradoxes of Legal Science, reviewed by Philly in 14 
Cornell L.Q. 116. 

Smith, Justice and the Poor, reviewed by Pound in 33 Harv. L. Rev. 621. 
Compare, Frank, Law and The Modern Mind, reviewed by Rottschaefer in 44 
Harv. L. Rev. 481; also compare Cohen, Reason and Nature, reviewed by 
Radin in 45 Harv. L. Rev. 197. 

Spencer, Justice. 


6. See Sir Frederick Pollock, Justice According to Law, 9 Harv. L. Rev. 295. 


| 


120 FLORIDA LAW JOURNAL 


According to Law known as “Judicial Justice.”* Remote factors in the admin- 
istration of Justice are excluded. The object of law is the administration of 
Justice,s but law is a term that is even more difficult to define than Justice. 
Innumerable definitions have been written by the sages and oracles of the 
Bench and Bar.® Law consists of that body of rules and principles used by the 
courts as an aid in arriving at Justice. 


The first fact we have to face in any study of popular dissatisfaction with 
Justice as handed out by the courts is the influence of one man in this field of 
thought. 


7. The most famous article on Justice According to Law is that of Pound, published 
in three installments in the Columbia Law Review. See Volume 13 at page 696, 
also volume 14 at pages 1 and 103. Pound points out that Law is not absolutely 
indispensable to the administration of Justice, but Justice according to law is 
preferable because it brings about generality, equality, and certainty in the ad- 
ministration of Justice. Law helps us to predict the outcome of litigation. Law 
has the following disadvantages: it is more or less arbitrary, it tends to become 
an end rather than a means, it lays down rules where they are not practicable, 
it does not keep pace with current, popular conceptions of Justice. There is 
such a thing as legislative justice but it is usually unequal, uncertain and capri- 
cious. It is accompanied by lobbying and corruption. It is liable to respond to 
passion and prejudice. Its decisions are frequently motivated by partizanship 
or politics. Legislators may take part in the decision even though they have 
not heard all the evidence and the arguments. There is also such a thing as 
executive justice which today takes the form of administrative law. Executive 
justice is direct, expeditious, in conformity to the current popular mores, free 
from tradition and technical rules of evidence. To these advantages might be 
added that of cheapness. Most important of all is judicial justice. This kind of 
justice is said to be too rigid, too narrow and pedantic in its premises, too fixed 
in its fundamental principles. To these objections some jurists would add that 
it was too hypothetical, that is, too uncertain, and that it makes law. Judicial 
justice has the following advantages: it is more certain and flexible than any 
other form; criticism by the bar and publicity of its records are checks upon the 
judge; judges are more likely to stand up for the law against excitement and 
public clamor. 

In Crowell v. Benson, 285 U.S. 22, 76 L.Ed. 598,52 S.Ct. 285 at 296 the court said 
that judicial action gave greater security than administrative action. 


8. Pound, The End of Law as Developed in Legal Rules and Doctrines, 27 Harv. L. 
Rev. 195. 


9. The best definitions and discussions of law are to be found in the standard books 
on jurisprudence. See Holland, Salmond, Pollock, First Book of Jurisprudence; 
Korkunov, General Theory of Law, translated by Hastings; Gareis, The Science 
of Law, translated by Kocourek; Markby, Elements of Law; Gray, The Nature 
and Sources of The Law; Maine, Ancient Law; Bryce, Studies in History and 
Jurisprudence; Carter, Law: It’s Origin, Growth and Function; Vinogradoff, 
Historical Jurisprudence; Holmes, The Path of The Law, 10 Harv.L.Rev. 467; 
Cardozo, The Growth of The Law, The Nature of the Judicial Process; Holds- 
worth, History of English Law; Pollock and Maitland, History of English Law 
Before the Time of Edward I; Select Essays in Anglo-American Legal History; 
Ames, Lectures on Legal History; Jenks, Short History of English Law. 

Is the “‘basic myth” that of certainty? Are lawyers emotionally immature? 
Judge Jerome Frank seems to think so. Compare his articles in 80 U. of Pa.L. 
Rev. 17, 232, 26 Ill. L. Rev. 645, 761, commented on by Gavit in 26 Ill. L. Rev. 
895. Frank is a critic of Pound and Cardozo. 

The business of lawyers is essentially and eminently that of the study of 
human conduct. Is a science of society possible? Professor Morris R. Cohen thinks 
so. Compare Pollock, supra, note 6. ; 

For varying definitions of law see further Pound, The Theory of Judicial 
Decisions, 36 Harv. L. Rev. 641, 802, 940. See also Kessler, Natural Law, Justice 
and Democracy—Some Reflections on Three Types of Thinking About Law and 
Justice, 19 Tulane L. Rev. 32. 


FLORIDA LAW JOURNAL 121 


The Influence of Roscoe Pound 


All learning of the present generation of American lawyers on “The Causes 
of Popular Dissatisfaction with the Administration of Justice” goes back to the 
address delivered under that title by Roscoe Pound at the annual Meeting of the 
American Bar Association at St. Paul in 1906.1° The Nebraska Botanist and 
Judge who was destined to become one of our outstanding legal scholars, Dean 
of Harvard Law School, and the world’s foremost authority on jurisprudence, 
literally set the meeting on fire. 

Pound first took up causes for dissatisfaction with any legal system. Here 
he stressed “(1)the necessarily mechanical operation of rules, and hence of laws; 
(2) the inevitable difference in rate of progress between law and public opinion; 
(3) the general popular assumption that the administration of justice is an 
easy task, to which anyone is competent, and (4) popular impatience of re- 
straint.” Next he discussed causes peculiar to our Anglo-American system. Here 
he enumerated five causes: “‘(1) the individualist spirit of our common law, 
which agrees ill with a collectivist age; (2) the common law doctrine of con- 
tentious procedure, which turns litigation into a game; (3) political jealousy, 
due to the strain put upon our legal system by the doctrine of supremacy of law; 
(4) the lack of general ideas or legal philosophy, so characteristic of Anglo- 
American law, which gives us petty tinkering where comprehensive reform is 
needed, and (5) defects of form due to the circumstances that the bulk of our 
legal system is still case law.” Thirdly, Pound proceeded to causes lying in the 
American Judicial organization and procedure. Here he found that our courts 
were archaic in three respects: (1) in their multiplicity, (2) in their preserva- 
tion of concurrent jurisdiction, (3) in wasting judicial power. Fourthly, he 
pointed out six causes lying in the environment of our judicial administration: 
“(1) popular lack of interest in justice, which makes jury service a bore and 
the vindication of right and law secondary to the trouble and expense involved; 
(2) the strain put upon law in that it has today to do the work of morals also; 
(3) the effect of transition to a period of legislation; (4) the putting of our 
courts into politics; (5) the making the legal profession into a trade, which 
has superseded the relation of attorney and client by that of employer and em- 
ployee, and (6) public ignorance of the real working of courts due to ignorant 
and sensational reports in the press.” It will be noted that Pound first approached 
his subject from the philosophical angle and then dealt with problems of ad- 
ministration. It is hoped that the present article will neither imitate nor dupli- 
cate Pound, but will cover a different field and virgin territory not yet thoroughly 
explored. 

Forty years later, Pound took another look at the justice problem.!! He found 
that “the outstanding achievements of this generation have been in lessening 
and to no small extent obviating the causes of dissatisfaction which lay in our 
judicial organization and procedure.” He concluded that “There is still much 
to be done to bring many of our jurisdictions abreast of the best that has been 
achieved in a generation. There is still much to be achieved in all of them. But 
as one looks back over a generation of effort he cannot but be encouraged.” This 
conclusion is a very human one for a man who has been in the forefront of the 
battle for reform for a generation and who has necessarily mellowed with the 
passing years. 

It was undoubtedly due in part to the strictures of this modern John the 


10. Rep. Am. Bar Ass’n. XXIX, 395, 397, 402. Also 40 Am. L. Rev. 729, reprinted in 
20 J. Am. Jud. Soc. 178 with foreword by Wigmore at 176. 
3. Lan a — of Improvement of the Administration of Justice, 22 N.Y.U. 
.Q. Rev. A 
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Baptist, crying out in a loud voice on the banks of the Mississippi, that dis- 
satisfaction with the administration of justice came to a climax in 1912 with the 
platform of the Bull Moose or Progressive Party, advocating the recall of Judges 
and the recall of Judicial decisions. These ideas were considered rank heresy by 
the Bar and press of that time. They were anathema even to the general public 
and were soon abandoned by their progenitor, the doughty and supposedly fear- 
less Theodore Roosevelt.!12 As a matter of fact we already have the recall of 
judges in various forms. Consider impeachment, conviction of a crime, disbar- 
ment, compulsory retirement for age, defeat for reelection. The trouble is that 
these instruments for recall of judges do not go far enough and are too seldom 
invoked. 

As to recall of judicial decisions, there is no other sport that lawyers find so 
engrossing. Lawyers and judges are continually recalling judicial decisions by 
means of new trials, the reargument of motions, the rehearing of appeals, re- 
versals, modifications and the over-ruling, limiting and distinguishing of cases. 
The trouble is that the lawyers want to monopolize this particular field and 
object to the people having a hand in recalling decisions. However, the people, if 
they don’t like a decision and are sufficiently aroused by it, act in fields of 
general public interest by (1) adopting a constitutional amendment, as in New 
York after the Ives!* decision, striking down a Workmens Compensation law, 
(2) enacting a new Statute as Congress recently did after the Insurance Deci- 
sion and as it may do with respect to the Tidelands Oil Deposits, or as was done 
in Andrew Jac!:son’s time with respect to the Bank of the United States, (3) by 
attempting to pack the Court as Roosevelt tried to do after the Hot Oil, N.R.A., 
Railroad Retirement and A.A.A. Decisions, (4) by War as a last resort as hap- 
pened in time after the Dred Scott decision. 


Many lawyers minimize popular dissatisfaction with the administration of 
justice and defend the status quo.!4 
Hl 


The Emphasis on Machinery 


The lawyers gather in their annual conclave, somewhat solemnly, somewhat 
jovially. They pat one another on the back. They listen to reports of committees. 
They eulogize the dead. They jockey for the offices in their organization. They 
go to a cocktail party. They hold a banquet. They play poker and drink hard liquor 
in their private hotel rooms. They pass resolutions. They feel the pressure of 
the coming generation and they recommend higher educational requirements 
for the Bar. They denounce communism and evening law schools. They decide 
to overhaul and refurbish the machinery of the administration of justice. Much 
talk of “Streamlining” is heard. They talk of institutes, of surveys, of judicial 
councils, of Bar integration, of adopting the Federal Rules, and of new Constitu- 
tions. Not one word is uttered about the improvement of fact finding devices, 
of perjury, of bribery whether in its direct or more subtle, devious forms. Finally, 


12. It is most interesting to note that the recall idea was championed by no less 
an able lawyer than Harold Remington of Bankruptcy fame. See an article by 
Remington in the American Review of Reviews in 1912. 

13. See a review by Austin W. Scott of Stone, Law and Its Administration, in 29 
flarv. L. Rev. 465 wherein Professor Scott says “It is somewhat strange, however, 
that Dean Stone should, at this late day, so vigorously support the decision of 
the New York Court of Appeals in the famous Ives case, which he says ‘was the 
occazion of an outburst of criticism of the Court of Appeals, so loud, so ill- 
tempcred, and so misguided, as to startle those who have respect for and faith 
in our institutions ... the spirit which under such circumstances dictated virulent 
attacks upon the court by the unsuccessful litigants is a spirit essentially law- 
less and <ubversive of all orderly judicial procedure.’ ”’ 

14. See Sheppard, A Plea for Straight Thinking, Concerning the Enforcement of 
Laws as They Exist, 22 Harv. L. Rev. 427, reflecting this viewpoint. 


FLORIDA LAW JOURNAL 123 


some “son of the wild Jackasses” gets up and points out that lawyers and courts 
are losing ground in the battle against accountants, bankers, realtors, and ad- 
ministrative agencies. Thereupon a great hullabaloo ensues and the gathering 
resolves to appoint a committee on improving the administration of justice. 
The new president appoints the committee and it goes to work with much 
fanfare and amid salvos of applause. The committee trots out the same old horse 
and goes to work on the same old problem of machinery, entirely and firmly 
closing its eyes to the moral interests and human factors involved. Far be it from 
this writer to either minimize, ridicule, deprecate or scoff at the importance 
of keeping our legal machinery up to date. Montana wheat cannot be grown 
today by using an Oliver chilled steel, horse-drawn plow. A Cadillac cannot be 
manufactured in a Cincinnati carriage factory of 1900. Great credit must there- 
fore be given to all the practitioners at the Bar, the judges and the law professors 
who have so unselfishly and generously devoted their time and effort to workin 
on such committees. The achievements of the American Judicature Society alony 
these lines are most noteworthy. The American Bar Association has also shown, 
at times, a great interest in this field. The name of one of the more recent presi- 
dents of the Association comes to mind in this connection—that of Arthur T. 
Vanderbilt. During his administration interest was focused on how to improve 
the administration of justice and a couple of years after his term of office had 
expired the Association created its own Special Committee on Tmprovin: the 
Administration of Justice.15 The impetus given to the movement by this com- 
mittee and its affiliated regional!® and State Committees resulted in a veritable 


15. See Improving the Administration of Justice, 27 A.B.A. Jour. 746-758. As to the 
part played by Mr. Vanderbilt, see 24 A.B.A. Jour. 5 and 187. This committee 
may have originated as a defense measure. See 16 Ind. L.J. 345. If it takes the 
ominous peril of war to interest us in justice, then it is indeed time for God to 
help the Republic. 


16. There is, or at any rate was, a “Pacific Coast Institute of Law and Administra- 
tion of Justice.’ See 14 Oregon L. Rev. 7, 200. 


Local Bar 


At a meeting at Wakulla Springs 
lodge of the SECOND JUDICIAL DIS- 
TRICT BAR ASSOCIATION, Jay A. 
Shuler was elected to head that organi- 
zation for the coming year. The Cir- 
cuit comprises six counties namely, 
Franklin, Liberty, Wakulla, Gadsden, 
Jefferson and Leon. At the same time, 
Eldon McLeod was elected Secretary- 
treasurer of the same organization. 

William J. Ray, Bradenton, was 
elected President of the Bar of the 12th 
Judicial Circuit at its annual meeting. 
Ray succeeds Lewis Purvis, formerly 
county judge of DeSoto county. John 
Pinkerton, Sarasota, Harvey Smith, 
Areadia and Lloyd Hendry, Fort 
Myers, were named vice-presidents. 

On February 12, 1949, the Bar As- 


sociation of the Eighth Judicial Cir- 
cuit, sponsored a legal institute in 
Gainesville, attended by a capacity au- 
dience of practicing attorneys and 
senior law students from the College 
of Law at the University of Florida. 
Speakers were Perry Nichols, William 
O. Mehrtens and Charles A. Morehead. 
The institute concluded with a banquet 
addressed by the Honorable Robert J. 
Pleus, President of the Florida State 
Bar Association. At its regular month- 
ly meeting on March 4, 1949, the As- 
sociation was honored with an address 
by the Honorable Henry A. Fenn, Dean 
of the College of Law, University of 
Florida, who spoke on the Law School 


program. 
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flood of literature on this topic, the writing on which was already voluminous.!* 
The reader familiar with legal history will at once recall the names of many 
other trailblazers and reformers in this field of law,—such as Jeremy Bentham, 
Edward Livingston, David Dudly Field. Among modern reformers we should 
not forget Attorney General Cummings, notable for his work in pressing for the 
enactment of the Federal Rules of Civil Procedure Act and for his part in bring- 
ing up to date the Federal Criminal Laws.!§ Nevertheless, upon reflection we see 


that too great emphasis has been placed upon the improvement of the Machinery 
used in administering justice.!® 


We come now to the next main sub-division of our subject matter. 


17. Rossman, 27 A.B.A. Jour. 754, 23 Oregon L. Rev. 147; Study of Civil Justice in 
New York, 17 A.B.A. Jour. 631; Oliphant, The Public and the Law-_The Three 
Major Criticisms and Their Validity—19 A.B.A. Jour. 46; Pound, Improving 
Judicial Administration, 28 A.B.A. Jour 804; Pound, Improving the Administra- 
tion of Justice, 29 A.B.A. Jour. 494, with editorial praise (perhaps a trifle extrav- 
igant) in 29 A.B.A. Jour. 502; Callendar, Must Constitutions Impede Progress? 
19 J. Am. Jud. Soc. 101; Ransom, 20 J. Am. Jud. Soc. 222, probably the best of 
‘all the articles; Vanderbilt, The Function of the Bar Organizations in the Im- 
provement of Judicial Administration, 22 J. Am. Jud. Soc. 117; Green, A Practical 
Way to Administer Justice, 25 J. Am. Jud. Soc. 70; Woodle, Let’s Decide Every 
Case on Its Merits, 28 J. Am. Jud. Soc. 118.—as confidence in courts decreases ad- 
ministrative agencies grow; Frozen Justice in Indiana, 16 J. Am. Jud. Soc. 78— 
delay, due to extensions of time and tardy appellate opinions; Callison, A Layman 
Looks at Justice, 16 J. Am. Jud. Soc. 176; Efficient Justice in Small Actions, 18 
J. Am. Jud. Soc. 46; Sunderland, Progress Toward a Better Administration of 
Justice, 17 J. Am. Jud. Soc. 49,—a good article; Barns, Efficient Court Structure 
is Chief Present Need, 22 J. Am. Jud. Soc. 251, same article under the title of 
Some Observations of a Judge, 13 Fla. L.J. 3; Loftin, The National Bar Associa- 
tion Program, 9 Fla. L.J. 313; Allen, Administration of Minor Justice in Selected 
Tllinois Counties, 31, Tll. L. Rev. 1047; Cook, State Wide Studies in the Admin- 
istration of Justice, 7 Ind. L.J. 112; Yntema, Legal Science and Reform, 34 Col. 
L. Rev. 207,—arguing for a more scientific approach; Hollzer, Shall We Lead or 
Be Driven? 15 Minn. L. Rev. 137; Yntema, The Purview of Research in the 
Administration of Justicee, 16 Ia. L. Rev. 337; 10 Oregon L. Rev. 161,—Sugges- 
tions by Laymen; Temple, Court Officers: Their Selection and Responsibilities, 
22 N.Y.U. L. Q. Rev. 401; Chandler, Making the Judicial Machinery Function 
Efficiently, 22 N.Y.U. L. Q. Rev. 445; Ransom, The Organization of the Courts 
for the Better Administration of Justice, 2 Cornell L. Q. 186; Pound, The Admin- 
istration of Justice in the Modern City, 26 Harv. L. Rev. 302; Rule and Discre- 
tion in the Administration of Justice, 33 Harv. L. Rev. 972,—a discussion of the 
reforms attempted by Mr. Justice James E. Robinson of the Supreme Court of 
North Dakota; Laws, Participation of Judges and Laymen in Improving the Ad- 
ministration of Justice, 32 Va. L. Rev. 89; Parker, 16 Miss. L.J. 357; MacDonald, 
A Survey of the Administration of Justice in New York, 26 Cornell L.Q. 648. 
Porter, Defects in the Administration of Justice in Hamilton County (Cincin- 
natti) Ohio, 32 J. Am. Jud. Soc. 14. 

Ministry of Justice: Some lawyers of great distinction advocate it,—see Cardozo, 
a Ministry of Justice, 35 Harv. L. Rev. 113, Pound, A Ministry of Justice as a 
Means of Making Progress in Medicine Available to Courts and Legislatures, 10 
U. Chi. L. Rev. 323; other lawyers, familiar with the operation of such agencies 
as in France, oppose it; see Bacon, On a Ministry of Justice, 22 Va. L. Rev. 175. 

18. Cummings, Immediate Problems For the Bar, 20 A.B.A. Jour. 212; Cummings, 
Progress Toward a Modern Administration of Criminal Justice in United States, 
22 A.B.A. Jour. 345. 

19. The tendency is to unduly emphasize procedure, Howard, American Criminal 
Justice and the “Rules of the Game,” 24 A.B.A. Jour. 347: “The thesis that our 
law enforcement problems result from obsolete legal rules and antiquated judicial 
machinery is, I think, untenable.” Yankwich, Some of the Social Phases of the 
Administration of Justice, 5 S. Calif. L. Rev. 189 at 207: “Many are advocating 
reforms in civil procedure. No doubt some are needed. But, ultimately, the solu- 
tion of our legal difficulties lies not so much in reforming procedure, as in re- 
forming the philosophy by which judges and lawyers approach modern prob- 
lems. Social-mindedness, in judges will accomplish what no mere procedure re- 
form can. A socially minded judge will see in a lawsuit a means to achieve justice, 
through law, not a game in which the Prize is to go to the more skillful. Even 


in the realm of civil procedure change does not always necessarily mean im- 
provement.” 
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IV 
The Defeat of Justice Before the Judicial Ruling 


The jury is now in the box, the witness on the stand, the judge in silken 
gown is on his little dais, the knights errant (that is, the learned counsel) are in 
the arena and the squires adjunct (that is, the clerk, the reporter and the bailiff) 
are at their respective posts. Our trial is about to begin,—justice is about to be 
handed out. Our Problem is to determine the degree of justice given, and to 
point out the factors that tend to defeat it. These factors may be listed as follows: 


(1) Delay. From one to three years have probably elapsed since the institu- 
tion of the suit and it required no argument to prove that such delay is an enemy 
of justice. Lord Bacon said that fresh justice is the sweetest,*” and everyone 
admits this to be so.2! No more need or will be said. 


(2) The Inate Conservationism of the Profession, Resulting in an Inevitable 
Lag between Law and Current Ideas of Morals. This subject has been so often 
and so well written about by Pound that it would be a work of supererogation for 
the writer to discuss the topic and he therefore bows out of the picture as grace- 
fully as possible.22 This lag may be due in part to the age of many of our judges. 
The reader will recall how many men in public life grow more conservative with 
increasing years. Consider Senator Cummins, Senator Capper, Senator Wheeler. 


(3) Difficulty of Ascertaining the Facts. This problem is always present in 
any trial and is due to factors inherent in the sciences of physiology and psychol- 
ogy. The problem is well treated in Professor Hugo Munsterberg’s widely read 
little book “On The Witness Stand.’** Sir Frederick Pollock has discussed the 


20. Quoted in State v. Seibel, 262 Mo. 220, 171 S.W. 69. 


21. As to delay see Cain, Congested Dockets and Measures For Relief, 9 Notre Dame 
Law 117,.-an excellent article. Delay in the Administration of Justice, 7 Notre 
Dame Law, 284 by the same author. Lowe, Individual Responsibility of the Lawyer 
and Respect for the Law, 9 Ind. L. J. 244 at 245” ... the legal profession and 
the courts are criticized for delay more than any one thing, and delay is caused 
more by a Bourbon-like adherance to needless forms, ceremonies, and archaic 
methods of procedure and practice than any other thing. The litigant wants 
action. The business man wants a prompt decision. The State wants a prompt 
and speedy settlement of disputes.” Nims, How to Speed Justice, 8 Fla. L. J. 89. 
Wormser, The True Function of Schools of Law, 9 Cornell L. Q. 15: “There are 
three fundamental evils. First, the intolerable delay of justice. An ordinary 
breach of contract action in the Supreme Court of New York County takes 
practically two years to be reached; and a tort case may be reached in more 
nearly three years. If a man from Mars came down to Earth today and was 
told this, and that it constituted part of our system of justice as between man 
and man, he might be tempted to ask for a padded cell in the nearest asylum. 
This is the first evil,—the intolerable delay of justice.’ Pound, The Administra- 
tion of Justice in the Modern City, 26 Harv. L. Rev. 302, at 312: “Courts in our 
great cities as they are now organized are subjected to almost overwhelming 
pressure by an accumulated mass of litigation. Usually they sit almost the year 
round, and yet they tire out parties and witnesses with long delays, and in some 
jurisdictions dispose of much of their business so hastily or imperfectly that 
reversals and re-trials are continually required.” Simms, Speed in the Admin- 
istration of Justice, 16 A.B.A. Jour. 290,—a very good article. Dayton, Trial Cal- 
endars in New York City, 18 A.B.A. Jour. 245. 


See Pound, Justice According to Law, supra, note 7 and Part II of this Article. 
See further Broom’s Legal Maxims (10th Ed.) page 90: “Every innovation occa- 
sions more harm by its novelty, than benefit by its utility.” 


23. First published in 1908 and reprinted in 1923. 


22. 
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subject.24 Albert S. Orborn has written much on the topic.2° A Brooklyn judge 
has pointed out how difficult it is to find the true facts.7® 

(4) Perjury. All practicing lawyers and judges know that our system of 
administering justice is rife with perjury, a fact which further complicates the 
difficulty of finding the true facts. Why is it that lawyers and judges are so 
cynical and complacent about perjury? Why are there not more prosecutions for 
this crime? The present situation is a shame, an outrage, a disgrace. All the 
principal actors in our play are deserving of censure, judge, jury, witness, liti- 
gant and counsel. The general public is also to blame.*7 There is a considerable 
body of material in the legal periodicals on perjury.*® 

(5) Bribery. Sad to say, justice is often defeated by bribery?®—sometimes 
bribery of the juror, more frequently of the judge, occasionally of the lawyer 
or the witness. Names need not be mentioned but the reader will recollect certain 


24. Pollock, Justice According to Law, 9 Harv. L. Rev. 295 at 302. 

25. Osborn, Form Blindness and Proof (Sight Defects in Relation To The Admin- 
istration of Justice) 30 J. Crim. L. 243. See also Radin, Permanent Problems of 
the Law, 15 Cornell L. Q. 1 at 20: “And the first of the problems of the law, the 
impossible problem of accurately describing a past event, has a distinct bearing 
on the last of our problems, that of justice. We should far more readily apply 
the moral standards of general conduct to the making of legal judgments if we 
were quite sure that we really knew what it was we were judging .. . justice 
depends on certainty about the facts and this we cannot hope to have.” 

26. Taylor, Justice, 10 Brooklyn L. Rev. 76 at 77: “Try as we may, we will never 
be able to get away from the taking of testimony as a means of arriving at truth. 
But how do we know which witnesses tell the truth, guided by accurate observa- 
tion and recollection and unbiased idealism, and which, though seemingly truth- 
ful, are but plausibly endeavoring to mislead others, to the end that the side 
which for some reason or other they happen to favor may win? And how many 
who bear witness with intended fairness are unable to testify accurately because 
of psychological impediment?’ See also Bird, Do We Meet the Basic Need in 
Finding the Facts? 22 J. Am. Jud. Soc. 163. 

27. Compare, analogously, Johnson, Does the Public Need a Code of Ethics Too? 
13 A.B.A. Jour. 425 at 426: “The mental attitude of a large proportion of the 
American people towards law is fundamentally the greatest obstacle in the way 
of an effective and efficient administration of justice, both civil and criminal.” 

28. See Study of Civil Justice in New York, 17 A.B.A. Jour. 631 at 632: “Uncertainty 
of outcome resulting from perjury. This study involves ascertaining the types 
of cases in which perjury is most common, its effect on the outcome in the mass 
of each of such types; the relative immunity of judge and jury to its effect on 
their respective decisions in different kinds of cases; the causes of the ineffec- 
tiveness of present rules and devices designed to prevent (or punish) perjury; 
and, more generally and more important, what it is about the whole set-up of 
the trial that results in so many people, who are careful of the truth in the other 
human relations and on other occasions, taking liberties with it on the witness 
stand. Valuable material for this study is at hand in the reports of cases from 
lawyers, but special collections of data will need to be made for certain kinds 
of litigation.” See also the following law review material: 19 So. Calif. L. Rev. 
438; 20 Tulane L. Rev. 602; 44 Mich. L. Rev. 483; 40 Harv. L. Rev. 780; 1 So. 
Calif. L. Rev. 196; 21 Ill. L. Rev. 46; 10 Minn. L. Rev. 252; 33 Col. L. Rev. 157; 31 
Mich. L. Rev. 850; Hibschman, “You Do Solemnly Swear!” or That Perjury 
Problem, 24 J. Crim. L. 901: “I asserted the other day in a public address that 
there was perjury in fifty per cent of all contested civil cases, in seventy-five 
per cent of all criminal cases, and in ninety per cent of all divorce cases, and 
the audience laughed! So notorious is false swearing in court proceedings that 
an intelligent group of American citizens looks upon it as a joke. And yet it 
must be obvious that if the stream of fact in a judicial proceeding is polluted, 
the stream of justice will also be impure. The present prevalence of perjury is not 
a joke but a tragedy.” 10 Boston U. L. Rev. 578; 12 Ind. L. J. 83; 14 Oregon L. 
Rev. 520; 29 Ill. L. Rev. 391; 27 J. Crim. L. 452; 23 Va. L. Rev. 947; 51 Harv. 
L. Rev. 165; 11 So. Calif. L. Rev. 309; 39 Col. L. Rev. 1429; 26 Cornell L. Q. 479; 
26 Ia. L. Rev. 404; Blatt “Raise Your Right Hand,” 24 J. Am. Jud. Soc. 60; Mc- 
Clintock, What Happens to Perjurers, 24 Minn. L. Rev. 727;—the leading article. 

29. See a note in 20 Ill. L. Rev. 748, entitled Our Administration of Justice is Immoral. 
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trials or charges involving high Federal judges in the Second and Third Circuits 
and a certain New Jersey Vice-Chancellor, also the trial of a very prominent 
oil man in the District of Columbia some years ago, also the Seabury investiga- 
tion in New York City. Bribery, as such, is closely tied up to Politics and the 
system of referring all, or nearly all, equity suits to masters. It will therefore 
be explicated further, infra. 

(6) Politics. Politics may raise its ugly head and use its insidious wiles and 
blandishments to defeat justice.2° The judicial branch of our Government with- 
stands the devices of the politician better than the executive or legislative 
branch.*! This speaks well for lawyers and is due to their tradition of inde- 
pendence and the fact of a higher ethical standard among them in theory if not 
in actuality. 

(7) References. In some States, such as Florida, where law and equity have 
not been fused, the system of referring cases to special masters is in vogue. 
This practice is a vicious one and frequently defeats justice. The use of special 
masters in chancery causes is not only an improper delegation of the judicial 
power but further results in log-rolling, kick-backs in various indirect forms, 
and frequently amounts to subtle bribery almost too imperceptible to be dis- 
covered. Such references likewise make the cost of litigation so high as to be 
almost intolerable.®? 

(8) Judicial Incompetence. The incompetence of the judge may sometimes 
defeat justice. The word “Incompetence” is used to include inattentiveness and 
neglect of duty. Trial lawyers are all familiar with the judge who reads a book 
or writes letters during the progress of the trial, or the judge who relies on 
form instructions almost exclusively. There have been judges who appeared to 
go to sleep while on the bench, and there are instances of judges who held court 
while under the influence of intoxicating liquor. Incompetence on the part of 
the judiciary becomes almost amazing as we reach the lower rungs of the judicial 
ladder on the criminal side. 

(9) Incompetence of the Bar. This factor also tends to defeat justice. Com- 
petent pleaders in common law states are a rarity rather than the rule. The 
number of lawyers who really know how to try a case is few and far between. 
Lawyers are trained to think logically and to analyze facts and sift out the rel- 


evant ones; nevertheless members of the bar get confused in their thinking and 
tend to drag in irrelevant issues. 


30. McGuire, Politics and the Administration of Justice, 20 J. Am. Jud. Soc. 91; 
Lummus, Our Heritage of Impartial Justice, 19 Boston U. L. Rev. 2; Noonan, 
What’s Wrong with Law in the United States? 10 Notre Dame Law 349 at 351: 
“Another cause of the present low estate of the legal profession in this country 
is the influence of politics. Cheap politics and law cannot dwell together. Get our 
judges, every last one of them, out of politics as soon as possible, and as thorough- 
ly as possible. Let judges be appointed by the executive, and no one appointed 
except on the basis of ability and experience as a lawyer. You say, “That won’t 
work.” I say it does work excellently in England and Canada and in the Federal 
judiciary. Let lawyers know that it is by ability and merit and not by back- 
slapping and log-rolling that they may expect appointment to the bench and the 
legal profession will be reformed overnight.” Perry, Politics and Judicial Ad- 
ministration, 17 J. Am. Jud. Soc. 133,—an excellent article. 

31. Pound, Justice According to Law, Part III, 14 Col. L. Rev. 103 at 111. 

32. Barns, Efficient Court Structure is Chief Present Need, 22 J. Am. Jud. Soc. 251, 
at 254: “As stated, conditions under which courts work are vital factors in the 
administration of justice. One factor is the necessity of references to masters. 
This is objectionable for two reasons: first: the cost of transcribing proceedings 
runs into the hundreds and sometimes thousands of dollars and this expense is 
incurred as a prerequisite to obtaining a decision of the court at a later date. 
If the litigant cannot finance the deal, he is likely to be denied his justice; and 
then if he is able to finance his case, the losing party is taxed with the expense 
which ought not to have been necessary, in the first instance.” 
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(10) Ambulance Chasing. Until we find some better, more scientific pro- 
cedure for guaranteeing the character of the members of the Bar, we will always 
have the ambulance chaser with us. He defeats justice, both in personal injury 
actions, and in bankruptcy and other fields of commercial law, not to mention 
divorce where he is liable to run rampant.3* There are also hearse chasers,— 
that is, claim agents seeking releases for a song from a dying man. Hearse 
chasing also defeats justice but it is believed that the ethical standards of in- 
surance companies and transportation lines have become somewhat higher in 
recent years. At any rate, let us fervently hope that such will happen in the 
immediate future. 


(11) The More Skilful Lawyer. Justice may be defeated by the better law- 
ver.*4 It is natural and human to identify the lawyer with the cause he advocates, 
for he makes himself one with his client. Not only the jury tends to believe that 
justice is on the side of the abler lawyer, but the judge is also susceptible to 
this kind of persuasion. There is a saying that the opinions of Marshall reflect 
the arguments of Webster. 


(12) Difficulty of Ascertaining the damages. Under our present system of 
computing the damages in a tort action the jury’s computation is largely a matter 
of guess work. It is seldom certain at the time of trial what the extent of the 
plaintiff’s personal injuries really are. A more scientific approach is needed 
even under the “probability” rule as distinguished from the rule requiring reason- 
able certainty. Perhaps a system of assessing the damages for a five year period 
and then having a re-trial on this issue would be better. 


(13) Other Factors. Justice may be defeated by countless other factors such 
as (a) the cost of instituting and carrying on litigation, (b) control of a State 
by a private corporation, (c) race prejudice, (d) collusion, as in divorce, (e) le- 
galistic formalism, legal fictions and technicalities,*®> (f) “expert” testimony, 
(g) antiquated rules of evidence, (h) the Statute of limitations which may be 
too long or too short, (i) removal of cases to the Federal Court, (j) blue ribbon 
juries. 

(14) The Defeat of Justice in the Appellate Courts. Our suitor now has a 
verdict and a judgment, yet he may still have a long way to go. He may have to 
leap over the hurdles of an appeal. And not only one but two or even three 
appeals, interspersed with new trials and rehearings in the Applelate Court. 
The appellant will be faced with a cost bill that may be prohibitive. The higher 
court on the other hand, will be burdened by a foolishly extended transcript 
and record. Also it will be expected by counsel in the case to write an excessively 
long opinion. As a practical matter the bar will have to curb the judiciary and 
make the latter stop writing many opinions.3¢ 


33. Fince, Excessive Litigation, 19 J. Am. Jud. Soc. 24; Noonan, What’s Wrong with 
the Law in the United States? 10 Notre Dame Law 349. 

34. 20 Ill. L. Rev. 748. 

35. Shelton, Hobbled Justice—A Talk with Judges, 13 Minn. L. Rev. 129. 


36. Radin, The Permanent Problems of the Law. 15 Cornell L. Q. at 19: “And we 
have added another element to assist us in our prophecies. We have ordered the 
jJudge—the final judge—not only to judge the situation, but to tell why he had 
so judged, and we treasure up and print his reasons, which we call opinions. 
In most cases the judge tells us what statute he thinks contains the type situa- 
tions of which this is a special form, or what precedents have situations remark- 
ably like the one before us. Sometimes the judge hoists us on our own petard 
by setting forth his reasons in eighty or more printed pages. Ten are common. 
And it is not certain that the longer the opinion the more lucid the reasoning, 
the more evident the similarity of the cases compared. It has turned out in 
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v 
The Defeat of Justice After the Final Ruling of the Judicial Tribunal 


Several years have elapsed and our humble litigant finally has a judgment 
that only the passing of time can destroy. He is a naive, simple minded fellow, an 
“innocent” as it were. He therefore goes to his lawyer and says, “When do I 
get my money?” The lawyer smiles, shrugs his shoulders and says “I am not a 
collection agency. I never guaranteed you would collect a cent but I will have 
an execution levied for you.” At this point the unworldly client discovers that 
his judgment (which represents the quintessence, the very epitome of justice) 
may be defeated by other social and individual interests represented in rules 
of law which prevent him, the modest suitor, from obtaining justice. 


(1) Homesteads. Our hero, the litigant or judgment creditor as he is now 
called, sees that the judgment debtor is living in a fine home, so he tells the 
sheriff to levy on that property. The sheriff grins condescendingly and says, 
“Oh no, that is Richard Roe’s homestead.” Sure enough the sheriff is correct 
and John Doe, our judgment creditor, cannot touch Roe’s chief asset. 


(2) Exemptions. Doe discovers that Roe is drawing a good salary, so he 
decides to garnishee a portion of Roe’s pay. But Roe is the head of a family 
and Doe discovers that his salary is beyond the reach of the judgment. Or Roe 
may die leaving his wife and children amply, in fact handsomely, provided for 
by insurance. Doe, however, must stand by in silence while Roe’s family live on 
the fat of the land, because the proceeds of the insurance policies are exempt. 


(3) Bankruptcy. How often does the lawyer sue on a commercial account, 
not disputed up to that time and to which there is no defense, only to have some 
shyster interpose a false plea or answer in order to obtain delay. The plaintiff’s 
lawyer must then go to the trouble of getting a summary judgment or waiting 
until the case is reached on the trial docket and then taking a default, as nearly 
always happens. Shortly after-the judgment is entered the lawyer or client re- 
ceives a notice that the dishonest debtor has gone into bankruptcy. There is 
little to be done other than to grin and bear it, and charge off the account to 
profit and loss, since one of the objects of a bankruptcy statute is the release 
of the bankrupt from the obligation to pay his debts.*7 


(4) Other Factors. The collection of the judgment may be prevented by other 
factors or occurrences: 


(a) Our debtor may be absolutely financially irresponsible, as is so often 
true. (b) He may flee the jurisdiction, (c) He may defy the mandate of the 
court, in which event a contempt citation may be necessary, as in divorce, and 


practice that the announcement of the reasons has weakened the force of prece- 
dents rather than strengthened it.” 

Morrow, Louisiana Blueprint: Civilian Codification and Legal Method for State 
and Nation, 17 Tulane L. Rev. 537: “The doctrine of stare decisis and the fact 
that the common law system, though technically unwritten, necessarily requires 
some recorded conceptualism, combine to produce the phenomenon of the 
lengthy Anglo-American opinion. After a recital of the facts of the case the 
common law judge feels compelled to review and “distinguish” the previous 
decisions ostensibly to demonstrate that he is not failing “to stand by” them, 
although actually he may be refusing to follow them. He also feels impelled to 
indulge in doctrinal writing and legal exposition, since he is “making” law, 
or under the classic nineteenth century view, merely “finding” and revealing it 
for the decision of other cases. Thus, he is expected to keep one eye on the past, 
and cast the other toward the future, meanwhile exercising all of the learning 
anc wisdom of his day in the decision of the particular case before him.” 

37. Compare Remington on Bankruptcy Vol. I. Fourth Edition, page 1. 
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turn-over proceedings. (d) He may plead that he is a spend-thrift trust, or a 
charity or some branch of the Government. The present tendency is not to favor 
such defenses. To counteract these road blocks in the highway of justice, society 
has invented certain devices such as compulsory automobile insurance, financial 
responsibility laws for motorists, fidelity and surety bonds. 

(5) Corporate Reorganization. Doe, having failed to collect on his judgment 
which took so many years to obtain, is now hard pressed for cash. At this moment 
he receives bad news. The Missouri Valley and Corn Husking Corporation is in 
the hands of receivers for purposes of reorganization. Doe owns what he had 
always considered bonds constituting almost a first lien against the M. V. and 
C. H. Company. So, although momentarily disconcerted, he soon recovers his 
composure and ceases to worry. At dinner that night he casually mentioned the 
matter to his wife. The little woman intuitively senses something wrong and 
tells hubby to go see the lawyer the next morning. Doe does so. He finds the 
lawyer reading an article by Nathan Isaacs.?° The lawyer points out to Doe that 
the M.V. and C.H. Company was in the same legal situation as the corporation 
cited in Isaacs’ article. Whereas Doe thought there were only two million dollars 
worth of bonds prior in claim to those of the series he had bought, in reality 
there are now twenty-seven million dollars worth of additional priorities wedged 
in between the two million and Doe’s bonds. Result, Doe’s bonds are worthless. 
“But where is justice?” Doe asks the lawyer. “How can this monstrous thing 
be?” The lawyer smiles blandly and tells him to read Isaacs. Doe took the advice 
of counsel and reads the learned article. He was not much consoled to learn that 
he, the bond holder, was supposed under modern theories of jurisprudence to 
stand the loss along with the stockholders. This, Isaacs assured him, was not 
law in the books but law in action. Poor Doe. He was all confused, not to say 
discouraged. He retreated to his corner and wept long and bitterly. Of'a truth, 
law and justice are strange and indescribable. 


Vi 
The Defeat of Justice on the Criminal Side 


Criminal justice in the United States is in a bad way. Not only lawyers know 
this to be so, but all intelligent lay observers of the American scene realize the 
fact.29 Much has been written on the subject of criminal justice and many ex- 
planations have been offered for its failure. Thus, one writer says that the basic 
changelessness of the system is the cause of popular dissatisfaction and the 
failure of justice.4° It seems clear that State departments of justice are needed 
to provide unity and a measure of control where all is now chaos and confusion 


38. Isaacs, Business Security and Legal Security, 37 Harv. L. Rev. 201. 


39. See an article in the Miami Herald for January 22, 1949 by the Herald’s feature 
writer, Jack Kofoed, entitled “Devious Ways of Men’s Justice and Law Baffle 
This Writer,” and reading as follows: “Justice, and the laws that are supposed 
to guarantee it, puzzle most of us who are not attorneys, and probably some at- 
torneys, too. A woman murders a husband, or paramour, and is freed with the 
blessings of the jury. Two Maryland oystermen go to jail for a year because they 
dug bivalves out of forbidden beds. An attorney solemnly asks the acquittal of 
a client charged with man-slaughter, because one letter of the dead woman’s 
name was typed wrong in the indictment. One man is sentenced to 10 years for 
a crime, and another, guilty of the same offense, gets one or two. Justice is not 
blind, but sometimes deaf. I wonder if laws will ever be written so real justice 
will be meted out in the courts .. . if trials will become something more than 
a test of skill between attorneys ... and if the length of sentences is not de- 
pendent on the digestion, or humor, of the judge?” 

40. Warner and Cabot, Changes in The Administration of Criminal Justice During 
the Past Fifty Years, 50 Harv. L. Rev. 583. This article is one of the best. 
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among the different counties.41 Other writers say that what is needed is a more 
scientific approach.*? Still other writers stress the failure to detect and appre- 
hend criminals as the basic reason for our ever recurring crime waves.?* Another 
writer analyzes the statistics on felony and misdemeanor convictions in our most 
populous state and emphasizes the need for more vigorous and intelligent pros- 
ecution and fewer adjournments.*+ The novel theory has even been advanced that 
the failure of American criminal justice is due to the English “Caste”? system.*> 
It is the fashion to praise English criminal justice*® and to harshly condemn 
Russian criminal justice.47 Criminal justice in Chicago has been written up.* 
There are other articles.*® 

Criminal justice may be defeated by (a) politics,5° (b) judicial laziness in- 
volving short hours and many days of leisure, (c) the undesirable hangers-on, 
(d) the restricted bar, (e) failure of prosecutors to prepare their cases properly, 
(f) the search warrant racket, (g) the indictment racket, (h) the adjournment 
racket, (i) the failure of witnesses to obey subpoenas, (j) force, as in cases of 
lynching and the third degree, psychological or otherwise, (k) control of the 
law enforcement unit by gangland, (1) “kangaroo courts,” (m) law enforcement 
that neither eradicates crime nor endeavors to reform the criminal. 

There is said to be such a thing as “Jersey Justice,” meaning a very strict 
and unrelenting administration of the criminal laws so as to detect, apprehend, 
try and punish the criminal most expeditiously and severely.*'! But all of us 
have skeletons in our closets,®* and this fact may explain why the absolutely just 
man might be somewhat of a bore,®* and why justice should be tempered with 
mercy.°** 


41. 16 J. Am. Jud. Soc. 70; 18 J. Am. Jud. Soc. 39. 

42. Sheldon and Eleanor T. Glueck, Predictability in the Administration of Criminal 
Justice, 42 Harv. L. Rev. 297. 

43. Clark, Is Our Judicial System Responsible For Our Crime Condition? 10 Oregon 
L. Rev. 13. 

44. Willbach, Criminal Justice—New York State, 31 J. Crim. L. 159. 

45. Crabites, Why American Criminal Justice Is a Failure, 23 A.B.A. Jour. 697. 

46. Compare Riddle, By-Gone Phases of Criminal Justice in England, 22 J. Crim. L. 
517; Contra, McCormick, Lights and Shadows in English Justice, 18 A.B.A. Jour. 
608. 

47. Mann. Totalitarian Justice: Trial of Bukharin, Rykov, Yagoda, Et Al, 24 A.B.A. 
Jour. 970. 

48. Harrington, Progress of Criminal Justice in Chicago, 29 J. Crim. L. 785. Even 
Chicago’s Chinatown has been the subject of two articles: See Ronquillo, The 
Administration of Law Among the Chinese In Chicago, 25 J. Crim. L. 205; also 
Chu Chai, 22 J. Crim. L. 806. 

49. Clark, Law Enforcement and Public Administration, 30 Ill. L. Rev. 273; Riddell, 
Administration of Criminal Law in Canada, 17 J. Am. Jud. Soc. 141 with edi- 
torial note at 131; Oliphant, The Public and the Law—The Three Major Criti- 
cisms of the Law and Their Validity, Part I, 18 A.B.A. Jour. 787. 

50. Porter Defects in the Administration of Justice in Hamilton County (Cincinnati) 
Ohio, 32 J. Am. Jud. Soc. 14. 

51. “Jersey Justice” did not solve the Hall-Mills case, neither did its counterpart 
in the adjoining state of New York bring to light the murderer of Elwell, the 
bridge expert, or of Dot King, the girl about town. One instance of justice being 
too severe is that of Hardy’s novel, Tess of the D’Urbervilles. 

52. Shakespeare, King Lear: “A man may see how this world goes with no eyes. 
Look with thine ears: see how yond justice rails upon yon simple thief. Hark, 
in thine ear: change places; and, handy-dandy, which is the justice, which is 
the thief” 

53. Plutarch, “Asking him if Aristides had ever done him any injury, ‘None at 
all,’ said he, ‘neither know I the man; but I am tired of hearing him everywhere 
called the Just.’ ” 

54. Shakespeare, Portia’s famous speech in the Merchant of Venice; Sir Thomas 
Noon Talfourd, “Fill the seats of justice with good men, not so absolute in good- 
ness as to forget what human frailty is.” 
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vil 
Some Suggestions for Reform and Improvement 


It is with a considerable amount of hesitancy that the writer makes the 
following tentative suggestions, fully realizing that he is stepping into territory 
in which the great names of the law have bogged down. The writer is also con- 
fronted with the fact that what he is about to propose may be scoffed at as pure 
theory, but so was the atom bomb a few short years ago. It seems clear that the 
following propositions are correct: 


(1) Justice should be prompt, indeed speedy. To this end, the longer periods 
of time allowed by the various statutes of limitations should be drastically re- 
duced, particularly should this be done with regard to the time allowed for 


actions on sealed instruments. Moreover, a time limit should be set on action by 
the courts. 


(2) Justice should be free®® insofar as possible, and this despite the English 
example to the contrary and the tendency in New York and some other states to 
follow the English precedent. 

(3) Fewer lawyers and more judges are needed.*® 


(4) It is in order to return to the former practice of having lay judges on 
our appellate courts.5* 


(5) The trial judge should be under a duty to comment on the evidence. 


The rule with respect to a party vouching for the credibility of his own witness 
should be abolished. 


(6) We will have to have better qualified young lawyers. Either more time 
must be spent in law school or a probationary period will have to be adopted, 
or a system of using a “senior” and a “junior” in all trials must be required. 

(7) State departments of Justice must be created. 


(8) Pleading must be reduced to. the minimum. Perhaps notice pleading is 
sufficient. 


(9) Since justice is the most important governmental interest of man, justice 
should be taught to all. We need to return to the idea of Socrates and the Greek 
city—State. The teaching of justice should begin in the Fifth grade,®58 and con- 
tinue through High School. Then each young man and woman should be required 
to give a year’s time to the State, during which period the girls would study 
nursing, home economics and justice, while the boys were devoting their time 
to physical labor beneficial to the people as a whole and studying justice. In this 
manner the average man or woman would become equipped to be a lay judge. 
Further advanced legal training for those persons intending to become profes- 
sional lawyers and judges would be limited to a percentage of those students 
who had shown the greatest aptitude up to that time. 

Thus we might realize the ideal of the great Thomas Jefferson and achieve 


“Equal and exact justice to all men, of whatever state or persuasion, religious 
or political.” 


55. 20 Ill. L. Rev. 748; 33 Harv. L. Rev. 621 at 624. 


56. 33 Harv. L. Rev. 621 at 625; Judicial Administration—_Respective Functions of 
Parties and Court, 20 Minn. L. Rev. 191,—an excellent article; 26 Harv. L. Rev. 
302 at 318. 

57. 26. Harv. L. Rev. 302 at 319; 9 Harv. L. Rev. 295 at 307. 


58. Story of the two coats. There were two boys, a bigger boy and a smaller boy. 
Each boy had a coat but the big boy’s coat was too small, the little boy’s coat 
too large. So the big boy fought the little boy and made the smaller boy give 
him the larger coat in return for the smaller coat. Each boy then had a coat 
that fitted him. Query: Was this Justice? 
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JESSE JOHNSON FINLEY, Brigadier-General, C. S. A. 
bi 


HERBERT U. FEIBELMAN, of the Miami Bar 
(Drawings by Martha Sauer of Miami) 


Jesse Johnson Finley was as much a Floridian as if he had been born in this 
state instead of Lebanon, Wilson County, Tennessee, for General Finley spent 
58 of his 92 years in Florida. He died of fever in Lake City on November 6, 1904. 

When he died, he was one of the best 
known men at the bar. His life had been 
one of great usefulness both in peace and 
in war. He won distinction and recogni- 
tion at the hands of the people of his own 
native state of Tennessee and of Arkan- 
sas, where he lived for about five years 
prior to the Civil War. After coming to 
Florida, he was recognized for his quali- 
ties of leadership, fearlessness, straight 
thinking, and a high sense of public duty. 

He was born November 18, 1812 at 
“Grassland,” his father’s plantation, the 
first-born of his parents, Colonel Obadiah 
Gaines and Mary Lewis (Johnson) Fin- 
ley. His maternal grandfather, Jesse John- 
son, for whom he was named, was a sol- 
dier in the Revolutionary War. His pa- 
ternal grandfather came to this country 
about the conclusion of that war. During 
the infancy of Jesse Johnson Finley, his 
father (Obadiah Gaines Finley) was a 
soldier in General Jackson’s Army in the 
War of 1812. 

Jesse Johnson Finley was educated at 

Campbell Academy, Lebanon, Tennessee, 
GENERAL JESSE JOHNSON FINLEY = .ng was admitted to the bar at the age 
133 
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of 21 years. He read law in Nashville, Tennessee, in the offices of the Yerger 
firm. His first wife, Amanda Catherine Yerger, died in 1836, leaving two sons, 
Lucius and Samuel Yerger Finley. General Finley was licensed to practice law 
while in Nashville in 1838. 

In 1836, President Andrew Johnson made a requisition on Tennessee for a 
brigade of mounted infantry for the Seminole War. Jesse Johnson Finley raised 
a company, chiefly of young men of his own age, in about 60 hours—all mounted, 
and was elected captain of the company. This company was enlisted only for 
six months. On his return in January, 1837, he was elected to the State Senate 
from Wilson County, which was a Whig county. In 1839 he married his second 
wife, Eliza Holland Lamb, in Memphis, Tennessee. Children by this marriage 
were Mary Sidney, Gaston and Elizabeth Lamb Finley. 

In 1840, Jesse Johnson Finley located in Mississippi County, Arkansas, and 
was elected State Senator. He made his home in Little Rock. During that time 
he was offered a partnership in the law firm of Yerger & Herror in Memphis, 
Tenn., which he accepted. In 1845 he was elected Mayor of Memphis on the Whig 
ticket. During his administration, the system of grading and graveling the bluff 
and the streets of Memphis was commenced, and accomplished later. This was 
considered a public works project of some consequence in those days. 

In 1845 he married his third wife, Margaret Harris Martin, at Holly Springs, 
Miss. She was the daughter of John Farquhar Martin, a large planter in Mar- 
shall County, Miss. She died Feb. 26, 1928 in Gainesville, Fla., at the age of 75 
years. Of this marriage were born Charles Alexander Martin Finley, who at- 
tained distinction in this state in his own right and who was born April 22, 1849 
at Marianna, Fla., and his sister, Margaret Martin Finley. Four other children 
were born of this marriage, Florence, Jessie, Arthur Martin, and one who lived 
only a few hours. The last four died in infancy. 


In November, 1846, Jesse Johnson Finley moved to Marianna, Fla., where 
he practiced law. In 1853, after a co-partnership with Richard L. Campbell, he was 
appointed Judge of the Western Judicial Circuit of Florida. 

During his term as circuit judge, General Finley took a hand in trying to 
settle the “Calhoun War,” a feud that divided the citizenship of Calhoun County, 
Florida, before the Civil War. There were two factions, the “Regulators” and the 
“Moderators,” between which bad blood existed. These factions even followed 
the military pattern of organization. While holding court in Marianna, General 
Finley learned that an actual battle had been fought and the civil authorities 
were unable to cope with the situation. Even the sheriff feared to take a hand. 
General Finley then requested an armed force from Brigadier General W. E. 
Anderson of Jackson County. Sitting as a committing magistrate, Judge Finley 
summoned witnesses and procured affidavits of law violations. The armed force 
was used to assist the sheriff in hunting the accused. Participants were appre- 
hended and those charged with murder were denied bail. Without fear for his 
personal safety, Judge Finley convened court, and when he had learned that the 
great crowd attending the session comprised many armed men, he said to them 
that they must retire with their arms as the court would afford them ample 
protection. In a special charge to the grand jury, he announced that he had ex- 
amined and committed some 80 men for various law violations, and he called 
on the grand jury to do its duty, and said: “If, with that evidence, they failed 
to find true bills they would return to their homes with the stain of perjury om 
their conscience.” Judge Finley afterwards wrote that though every man on the 


grand jury belonged to one or the other of the two factions, the grand jury 
found true bills. 


The venue was changed for the trials, and before the next term of court, 
Florida seceded from the Union and the Secession convention granted amnesty 


FLORIDA LAW JOURNAL 135 


to all the offenders upon the condition that they enlist in the military service of 
the Confederate States. General Finley afterwards wrote that similar feuds 
existed in East Florida, and members of the organizations soon recognized the 
supremacy of law and returned to their homes. Much bloodshed and needless 
strife were avoided through the fearless intercession of General Finley, who 
risked his own life to restore law and order. 

In 1848 he participated in the campaign for the election of the second Whig 
Governor of Florida. In 1850 he was elected to the State Senate for a term of 4 
years. He introduced the bill to amend the Constitution of the state to give the 
election of the Judges to the people. He was appointed to fill an unexpired term 
as Judge—and afterwards elected by the people for th next term, and also again 
to succeed himself; both these elections by popular vote and without opposition. 
He was a presidential elector on the Whig ticket in 1852. 

On the forming of the provisional government of the Confederacy at Mont- 
gomery, Ala., President Davis appointed him Confederate State Judge of the 
District of Florida, which, under the Confederate regime, comprised the entire 
State of Florida. In this capacity he held one round of the courts, then came the 
news of the fall of Ft. Donellson, and he determined to enter the military service. 
Accordingly he resigned the judgeship of the Confederacy, and volunteered as a 
private in a company being raised in Jackson County, of which he was elected 
captain without any opposition. When the companies, which were to compose 
the Sixth Florida Regiment, camped at Chattahoochee and were organized, he 
was elected colonel without opposition. He took part in the Kentucky campaign, 
and after his return to Knoxville he served as president of the court-martial 
for the department. On November 16, 1863 he was appointed by President Davis 
a Brigadier-General. He had participated in the Battle of Chicamauga with 
great bravery, which was followed by the above appointment, and on November 
24 he was given command of the Brigade and fought in the Battle of Missionary 
Ridge, believing that he was doing so as Senior Colonel, but in fact he was 
Brigadier-General, as the letter of appointment did not reach him until after 
the battle. 

He was on duty in East Tennessee under Gen. Kirby Smith in Davis’ Brigade, 
Heth’s Division, and proved that he was a leader of men and possessed military 
genius of remarkable character and quality. As Brigadier-General, he was as- 
signed to command of the Florida Infantry in the Army of Tennessee, united in 
a Brigade of Bates’ Division, Hardee’s Corps. He commanded this brigade at 
Missionary Ridge and rendered distinguished service with the rear guard under 
General Bates. In the May campaign of 1864, he took part until after Johnson’s 
Army reached Atlanta. 

In this campaign, at Resaca, he was severely wounded and was temporarily 
disabled from service. At Jonesboro, in an assault upon the lines, he was again 
seriously wounded by a fragment of shell, barely avoiding capture, and suffered 
disabling effects from his wounds during the remainder of Hood’s Campaign. 
Partially recovering from his wound, he attempted to rejoin his command in 
North Carolina, but his progress was arrested by Federal movements. He re- 
ported to Gen. Cobb at Columbus and was assigned to duty. When Gen. Wilson 
entered the city, Gen. Finley escaped to Eufaula, Ala. with General Toombs, and 
soon afterwards hostilities ceased. He also participated in the Battle of Rocky 
Face in front of Dalton, and in the fighting around Jonesboro. 

The flag of General Finley’s brigade, captured at Franklin, Tenn., September 
14, 1864, was returned at the U.C.V. convention in 1927 at Marianna, Fla. Gov- 
ernor Martin accepted the flag. 

Returning to Florida after hostilities ceased, he lived in Lake City until 1871, 
when he moved to Jacksonville, where he practised his profession. He was sub- 
sequently elected Member of Congress from the Seecnd Congressional District of 


136 FLORIDA LAW JOURNAL 


Florida, and waged many battles to wrest the State representation in National 
politics from the hands of the “carpet-baggers.” Gen. Finley was the first Dem- 
ocrat elected to a Federal position after reconstruction days. He was a Member 
of Congress from Florida from 1876 to 1877, and successfully contested the elec- 
tion of Horatio Bisbee, Jr., to the Forty-fifth Congress, and served from Feb- 
ruary 20 to March 3, 1879 and later served from March 4, 1881 to June 1, 1882. 
He was succeeded by Mr. Bisbee after an election contest. It was on December 
5, 1887, that he presented his credentials as a Senator designate to the United 
States Senate for the term commencing March 4, 1887, but was not permitted 


to qualify for the reason that the appointment was made before the vacancy 
occurred. 


Two of General Finley’s sons, Lucius and Samuel Yerger, served in the Con- 
federate Army. A third, Charles Alexander Martin Finley, who was only twelve 
years old when the Civil War began, served in the reserve corps toward the close 
of the war. He himself lived a life of usefulness 
and distinction in this state, and was widely 
known and beloved. In 1875 Mr. Finley pur- 
chased the Lake City Reporter and edited it for 
14 years. He was representative for Columbia 
County in the Florida legislature in 1879. Gover- 
nor Fleming appointed him his secretary. In 1887 
he was elected secretary of the Florida State 
Senate and held that important office until 1895. 
He resigned to become auditor and burser of 
Agricultural and Mechanical College at Lake 
City, which later became the University of Flor- 
ida. In 1905 he was again elected secretary of 
the Florida Senate and served until 1929, when 
he resigned because of old age, and was elected 
secretary emeritus for life. He passed away 
May 22, 1934, at the ripe age of 85 years. He is 
survived by the following children: Mrs. E. D. 
Hayman, to whom the author is greatly indebted 
for most of the material for this article and 
who, with her sister, Mrs. I. I. Himes, resides 
in West Palm Beach; Jesse Johnson Finley of 
Charles Alexander Martin Finley Franklin, Va.; Mrs. H. C. Sarau of West Palm 
Beach, Fla.; Mrs. R. G. Crowgey of Wytheville, Va.; and Mrs. E. D. Patterson 
of Graceville, Fla. Mrs. J. W. Patton and Mrs. Lucia Finley Gibbs, of Gainesville, 
Fla., are the daughters of General Finley’s son, Sam, by his first marriage. 


In Gainesville, the local chapter of the United Daughters of the Confederacy, 
as well as a local elementary school, is named for him. 


He attained ripe old age despite a life of rigor and intense physical and 
mental activity. His fearlessness readily won him leadership. His regularity and 
simplicity of habits explain, if they do not justify, the extent of his life’s span. 
It is said, for instance, that for many years he had but one menu at lunch—‘hoe 
cake” and buttermilk. Following his meager meal, he read with interest and af- 
fection from his Bible. Regularly at the hour of nine each evening, he retired. 
At the bar, he early won recognition, and in one of Florida’s most famous cases, 
Smith and Armistead vs. Croom, 7 Fla. 81, he wrote that part of the opinion of 
the Supreme Court of Florida, dealing with the construction of the statute of 
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descents and distribution.! The opinion as affecting the doctrine of survivorship 
has remained the law of this state until the adoption of the Probate Act in 1933.° 

Mr. Justice Roy H. Chapman of the Supreme Court of Florida, a devoted 
friend of General Finley and his fellow townsman, has applauded the selection 
of General Finley for Florida’s hall of fame of those who attained distinction 
in war and in peace, at the bar and on the field of battle. To Judge Chapman, 
General Finley was rightfully recognized “as a safe and dependable leader.” 
He died shortly after the turn of the century, but his deeds and accomplishments 
have left their impression upon Floridians of the nineteenth century and on the 
men and women of our own time. The uncertain days to come will need leaders 
of the strength, vision and forthrightness of Jesse Johnson Finley. 


Bibliography: “Soldiers of Florida in the Seminole, Indian, Civil and Spanish- 
American Wars, prepared and published under the supervision of the Board 
of State Institutions, authorized by Chapter 2203, Laws of Florida, approved 
May 14, 1903;” records of the Confederate Museum, Richmond, Va.; and family 
papers in the possession of Mrs. E. D. (May F.) Hayman, West Palm Beach, Fla. 
Biographical Directory of American Congress, 1774-1927. 

Grateful acknowledgment is given W. T. Cash, Esq., state historian, for 
rendering available texts in the state library not available in Miami libraries. 


1. At the conclusion of the opinion there appears this Note by Justice DuPont: “It 

is due to the Hon. J. J. Finley, the Circuit Judge of the Western Circuit, who 
sat at the hearing of this case in the place of the Chief Justice, who was dis- 
qualified, to state, that the entire argument upon the construction of the statute 
of descents, contained in the foregoing opinion, was prepared by him.” 
The decision held that when there was a common calamity, “consisting of a 
series of successive events, separated from each other in point of time and char- 
acter, and each likely to produce death upon the several victims according to 
the degree of exposure to it, in such case the difference of age, sex and physical 
strength becomes a matter of evidence and may be considered.” 

2. Sec. 731.26 F.S. 1941-Sec. 27 Probate Act: ““Where there is no clear and convinc- 
ing evidence of the order in which the death of two or more persons occurred, 
no one of such persons shall be presumed to have died first, and the estate of 
each shall pass as though he had survived the other or others.” 


WILLIAM P. TOMASELLO an-_ Lincoln Road, Miami Beach, in associa- 


nounces the opening of law offices for 
the general practice of law, Profession- 
al Building, 113 E. Main St. Bartow, 
Florida. 

T. P. WARLOW, Jr. announces that 
he has turned in his voluntary resigna- 
tion to the Real Estate Commission and 
is opening an office for the private 
practice of law in the Metcalf Build- 
ing in Orlando, specializing in real es- 
tate law and practice before the Real 
Estate Commission. 

ALBERT M. LEHRMAN announces 
the removal of his law office to 605 


tion with Goldstein, Klein and Burris. 

CARL T. HOFFMAN and N. J. DU- 
RANT announce the dissolution of the 
firm of Hoffman & Durant, effective 
March 10, 1949 and the formation of 
the new firm of Hoffman, Kemper and 
Johnson, composed of Carl T. Hoff- 
man, G. Kenneth Kemper and Wyatt 
H. Johnson for the general practice 
of law with offices at Suite 832 Ing- 
raham Building, Miami 32, Florida, 
and the formation of the new firm of 
Durant and Durant, composed of N. J. 
Durant and Harry L. Durant for the 
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general practice of the law, with of- 
fices at Suite 803-808 Ingraham Build- 
ing, Miami 32, Florida. 

HEWEN A. LASSETER, who be- 
came Chairman of Lawyers’ Title 
Guaranty Fund in May, has become 
President of Steam-Lux Corporation 
and has withdrawn from the practice 
of law. (Mr. Lasseter’s withdrawal 
from the law firm of Rogers and Las- 
seter was announced in the November 
issue of the Journal). 

At the meeting of the Board of 
Trustees of Lawyers’ Title Guaranty 
Fund in October Mr. Lasseter stated 
that because of his no longer being ac- 
tively engaged in practice, he was ten- 
dering his resignation as Chairman of 
the Board of Trustees and as Trustee 
for the Ninth Judicial Circuit, subject 
to the will of the Board. The Board 
referred the matter to the Executive 
Committee for consideration and rec- 
ommendation at the next meeting of 
the Board, which will be held Decem- 
ber 11th in Orlando, at the time of 
the Mid-Winter Conference of Bar 
Delegates. As Mr. Lasseter is a mem- 
ber of the Executive Committee, Mr. 
Donn Gregory was made a substitute 
member for Mr. Lasseter. 

C. H. BOURKE FLOYD, former as- 
sistant attorney general of Florida, has 
been appointed assistant state attor- 
ney for the second judicial circuit. 

ROBERT EDWARD HALL has open- 
ed offices at 310 Hall Building, St. 
Petersburg, for the general practice of 
law. 

WILLIAM W. GAY, is now associ- 
ated with STUART B. WARREN, at- 
torney, with offices in the Rutland 
Building, St. Petersburg. 

COL. J. WOODALL GREENE, St. 
Petersburg, has been named to mem- 
bership on the first Japanese war 
crimes trials commission on a general 
headquarters level, according to dis- 
patches from Tokyo. Greene, now a 
civilian, has been named as law mem- 
ber of the trials staff. He formerly was 
chief of the analysis and research 
section of the education bureau of the 
army of occupation in Japan. 


LANAS TROXLER announces the 
removal of his law offices from Ocala, 
Florida to Jacksonville, Florida, Suite 
400, Consolidated Building, East Bay 
Street. 

SHUTTS, BOWEN, SIMMONS, 
PREVATT & JULIAN, attorneys and 
counsellors at law announce that 
CRATE D. BOWEN has retired from 
active practice and as a member of 
this firm; Mr. Bowen will however, 
be counsel to the firm. GRADY L. 
CRAWFORD and WILLIAM P. 
SIMMONS, Jr., who have been asso- 
ciated with this firm have been ad- 
mitted as partners. 

JOHN H. WAHL, Jr., has become 
a partner in the firm of Walton, Hub- 
bard, Schroeder, Lantaff & Atkins, at- 
torneys at law, 913 Alfred I. DuPont 
Building, Miami 32, Florida. 

J. ERNEST WEBB, young Lakeland 
attorney has recently received appoint- 
ment to the office of Municipal Judge, 
Lakeland, Florida. He was graduated 
from the University of Florida Law 
School in September, 1947. 

BEN KRENTZMAN of Clearwater 
has recently assumed the duties of 
City Attorney of Clearwater, and will 
continue to serve as Town Attorney 
for Largo, Florida. 

JAMES E. KIRK and JOHN C. 
PINKERTON announce the formation 
of a partnership for the general prac- 
tice of law under the firm name of 
Kirk and Pinkerton, with offices at 
610-614 Palmer National Bank Bldg., 
Sarasota, Florida. 

C. RICHARD LEAVENGOOD has 
opened a new law office at 655 First 
Avenue, North, St. Petersburg. For 
the last two and a half years he has 
been associated with A. S. Bradley in 
the Florida Theatre Building. 

JESSE F. WARREN, Jr., formerly 
assistant attorney general has entered 
the general practice of law in Talla- 
hassee with John K. Tilton under the 
firm name cf Tilton and Warren at 110 
E. Pensacola Street. 

LEWIS W. ZOLLER a graduate of 
Stetson Law College in December is 
now associated with W. J. “Funie” 


Steed in the practice of law in Orlando. 
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NOTES 


From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


F.N.M.A. APPROVES FUND 


Many Fund members will recall that 
Federal National Mortgage Associa- 
tion last July approved the Fund as a 
source of title evidence. However, when 
mortgages were tendered to FNMA 
accompanied by Fund Guarantees as 
evidence of validity, counsel for that 
agency required the abstract to be con- 
tinued and recertified through and in- 
cluding the recorded assignment to 
FNMA. In like cases involving title 
insurance policies issued by corporate 
title insurance companies a simple en- 
dorsement of the title policy to FNMA, 
as assignee, was the only requirement. 

After extended correspondence the 
Executive Secretary went to Washing- 
ton for a day of conferences with the 
attorneys of Federal National Mort- 
gage Association and Federal Housing 
Administration. 

We are pleased to report that as a 
result of these conferences we received 
on February 10 a letter from James 
L. Dougherty, President and General 
Counsel of FNMA approving for Law- 
yers’ Title Guaranty Fund the identi- 
cal procedure theretofore used by the 
title insurance companies, i.e. the Fund 
Guaranty originally issued to the mort- 


gagor is endorsed over to FNMA, as 
assignee, the endorsement bearing date 
co-extensive with the assignment. 

A few days later we received a let- 
ter from B. C. Bovard, General Coun- 
sel for FHA, in which he stated “I can 
assure you that the form of title evi- 
dence submitted is entirely acceptable 
to this Administration.” 


FURTHER APPROVALS 
EXPECTED 

Fund personnel have, since the be- 
ginning of operation, concentrated on 
securing acceptance of the Fund Guar- 
antee, especially by lending institu- 
tions. We can today point to acceptance 
by practically all Florida institutions. 
However, several of the large eastern 
insurance companies have to date with- 
held their approval. We have continued 
our efforts in this direction, and now 
feel confident that the prograss made 
during one year of operation has 
helped immensely in convincing them 
that not only is the Fund a dependable 
source of title evidence, but also that 
it is financially secure, and is here to 
stay. 

Chairman Barnes and the Executive 
Secretary conferred at length with the 
Florida Counsel for one of the big 
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companies on March 8 and we are op- 
timistic about the result of this con- 
ference. We hope to have the approval 
of this company by the time you read 
these notes. It is our considered opin- 
ion that thereupon any other hold-outs 
will agree with those who have ac- 
cepted our Guarantee, that lawyers, 
through Lawyers’ Title Guaranty Fund 
are peculiarly and advantageously situ- 
ated to furnish prompt, safe and de- 
pendable title evidence and title serv- 
ice. 

LEGAL INSTITUTES 

The Committee on Legal Institutes 
of the State Association has, under the 
Chairmanship of Richard H. Hunt, 
been very active during this year. Sub- 
jects dealt with ranged from “Law 
Practice for Profit” to “Zoning Ordi- 
nances.” Of the eight Institutes con- 
ducted, Lawyers’ Title Guaranty Fund 
wus a topic at two. 

Un February 21 the lawyers of the 
Fourteenth Circuit heard George B. 
Carter discuss “Title Examination and 
Title Evidence.” In any discussion of 
this topic in Florida today the Fund 
nevessarily occupies a prominent place. 
Mr. Carter reported considerable inter- 
est, on the part of those in attendance, 
in the operation of the Fund. 

On March 12 the Executive Secre- 
tary discussed ‘“‘Lawyers’ Titie Guar- 
anty Fund Benefits” as one of the 
three topics at the Institute in West 
Palm Beach. One third of the allotted 
hour and a half was devoted to a ques- 
tion period and the questions indicated 
a great deal of interest on the part of 
those present. The circuit was well 
represented and several attorneys in- 
dicated a desire to apply for member- 
ship in the Fund. 


FINANCIAL CONDITION 
OF THE FUND 
Since going to press with last months 
News and Notes the author has com- 
pleted his work. You will be interested 
to know that despite substantial non- 
recurring organizational expenses our 
operation was kept on a black ink basis. 
We began the issuance of guaranties 
on January 1, 1948 with a cash balance 


of eleven thousand dollars and a net 
worth of twenty-eight thousand dol- 
lars. Our audit shows a cash balayce, 
as of December 31, 1948, of sixteen 
thousand dollars and a net worth of 
thirty-eight thousand dollars. 

Although expenses for the year 
totalled twenty-three thousand dollars 
this was offset by total income of 
thirty-one thousand dollars. 

This income was produced by slight- 
ly less than one-third of the member- 
ship participating in the issuance of 
guarantees. With an increase in par- 
ticipation as is indicated by recent con- 
tacts with members it is confidently 
believed that our net worth can be more 
than doubled before the end of the 
current year. 


THE FUND WAY 
IS EASIER 

Although our membership has now 
reached seven hundred our records in- 
dicate, as stated above, that less than 
a third of them are participating in 
the benefits of membership by using 
the Fund Guarantee. Since this limited 
use has demonstrated the practical 
success of the plan our program for 
the next few months involves personal 
conferences with members. to demon- 
strate the simplicity of the use of our 
guaranty forms and to discuss the 


benefits to be derived from consistent 
use, 


Time after time when calling on 
members who have not previously made 
use of their membership we have heard 
the comment, “Why, its easier and 
simpler, and faster than dictating an 
opinion of title to my secretary!” 

We are all aware of the very human 
trait of doing things in the accustomed 
way and shying away from a departure 
from the traditional. Certainly lawyers 
are especial examples of the axiom that 
“Man is a creature of habit.’”’ However, 
those members who have adopted the 
new habit of guaranteeing their title 
work by use of the Fund tell us that 
such results in substantial increases in 
the revenue derived from the same 
amount of work in the title phase of 
their practice. 
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In this situation, and because of in- 
creasing inquiries from both members 
and non-members, we are beginning 
this month a series of Notes on the 
operation of the Fund. It is fitting 
that this series be commenced with 
information on “How to become a mem- 
ber of Lawyers’ Title Guaranty Fund.” 
All applications for membership are 
handled in accordance with the Regu- 
lations governing same, which are set 
out below. 


“RULES FOR ADMISSION TO 
MEMBERSHIP IN LAWYERS’ 
TITLE GUARANTY FUND 


July 11, 1947 

In accordance with the provisions 
of Article IV, Section 7, of the Dec- 
laration of Trust the following was ap- 
proved and adopted by the Board of 
Trustees: 
1. The trustee of each Circuit shall 
hand pick ten members who shall be 
admitted to membership solely upon 
recommendation of the trustee. From 
this ten the trustee shall designate a 
membership committee, to be composed 
of not less than three, who, together 
with him, shall constitute the member- 
ship committee of that Circuit. Appli- 
cations for membership shall there- 
after be submitted to each membership 
committee and by their unanimous ac- 
tion the same may be approved; and 
upon such approval the applicants shall 
become members of the Fund. 
2. In approving applicants for mem- 
bership, the trustee, if acting sing- 
ularly, or he and the members consti- 
tuting the membership committee of 
his Circuit, shall take into considera- 
tion the length and extent of practice 
of the applicant, particularly in title 
examination work, as well as his repu- 
tation and standing at the Bar. 
8. The trustee of each Circuit may 
designate one of the membership com- 
mittee as chairman to act in the trus- 
tee’s absence from the Circuit. 
4. From the Board of Trustees, the 
chairman shall designate two who shall, 
with him as chairman, constitute the 
State Membership Committee. 
5. If there is a dissent by the local 


membership committee the application 
shall be forwarded by the Executive 
Secretary to the State Membership 
Committee, who shall cause a thorough 
investigation to be made of the ap- 
plicant. Unanimous approval of the 
State Committee shall admit the ap- 
plicant to membership. If there is a 
dissent by a member of the State Com- 
mittee, the application shall be sub- 
mitted to the Board of Trustees as a 
whole. A majority vote of the Board 
of Trustees shall admit the applicant 
to membership. 

6. Upon the failure to obtain at least 
a majority vote of either the local or 
State Membership Committee further 
consideration shall not be given to the 
application, and the Executive Secre- 
tary shall thereupon return the appli- 
cant’s initial contribution and advise 
him that his application for member- 
ship has been denied. If the member- 
ship committee, either State or local, 
instructs the Executive Secretary to 
advise the applicant the reasons for 
denying his application, it shall be the 
duty of the Executive Secretary to 
carry out such instructions. 

I, Raymond E. Barnes, Executive 
Secretary, Lawyers’ Title Guaranty 
Fund hereby certify that the above 
and foregoing minutes, page 15, is a 
true and verbatum recitation and 
recordation of the unanimous action 
taken by the Board of Trustees, Law- 
yers’ Title Guaranty Fund. 

/s/ Raymond E. Barnes 
Executive Secretary” 
(FUND SEAL) 

It will be seen from the above that 
unworthy applicants are not allowed 
to weaken the plan, while all worthy 
applicants are accorded the privilege 
of membership. 


FUND PROMOTION 


Our readers will be interested to 
know that as a part of our effort to 
publicize the Fund a brochure has been 
circulated throughout the state to 


banks and other lending institutions 
and to all real estate brokers. 

Among other things this brochure 
points out some of the advantages re- 
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sulting to holders of the Fund’s Guar- 
antee. Members can take the hint and 
point out some of these advantages 
when explaining the Fund to clients. 
The following is an excerpt from the 
prochure: 

“What are the Advantages of Guar- 
antees by LAWYERS’ TITLE GUAR- 
ANTY FUND? The confidential rela- 
tionship of attorney and client is pre- 
served throughout, and in addition to 
the attorney’s opinion the Fund guar- 
antees both the opinion and the title; 
that is to say, both the attorney and 
the Fund remain responsible to the 
client, and the guarantee protects the 
client from defects resulting from such 
things as: 

1. Lost or forged deeds in the chain of 
title ; 

2. Deeds by minors or insane persons 
or other incompetents; 

3. Deeds by grantors who purported 
to be single but in fact were married; 
4. Claims of unknown or forgotten 
heirs; 

5. Mistakes in recording legal docu- 
ments; 

6. Falsification of records; 

7. Errors in indexing the records; 
8. Birth or adoption of children after 
date of will; 

9. Deeds delivered after death of gran- 
tor; 
10. False personation of the true own- 
er of the land. 


The client receives both the opinion 
of a qualified attorney and the guar- 
antee of the Fund at no extra cost. 

The estimated time for issuing the 
Fund’s guarantee, after the attorney 
has determined that the title can be 
guaranteed, is five minutes. 

In short LAWYERS’ TITLE GUAR- 
ANTY FUND offers to the purchasing 
and lending public broader protection 
and faster, more satisfactory service 
than is available through other chan- 
nels and institutions. Member attor- 


neys throughout Florida are now issu- 
ing opinions and guarantees of title 


by LAWYERS’ TITLE GUARANTY 
FUND. The Fund office will gladly 
furnish the names of members in your 
locality.” 

The policy of the Fund is to promote 
the interests of the legal profession, 
while at the same time promoting the 
Fund plan. We feel that a real service 
can be rendered to all lawyers in this 
way. We have, therefore welcomed the 
opportunity to cooperate with Realtors 
and other organized groups. Initial 
results indicate that much good can 
come from friendly cooperation and 
discussion of mutual problems. Expe- 
rience tells us that little of value is 
accomplished by a “Chip-on-the-shoul- 
der” attitude. 

We lawyers have now, for the first 
time in history demonstrated, through 
the Fund, that we can work together 
on a program for our own best inter- 
est. It seems equally logical that co- 
operation with other groups and pro- 
fessions can ultimately be as mutually 


beneficial. 
* 


GLEANING 


Yes, we read the house organs of 
our competitors. Failing to find a copy- 
right mark which we might violate 
we pass on the following touch of 
humor from the last issue of Lawyers’ 
Title News to come our way. 


“An old colored preacher was warn- 
ing his parishioners about sin. “Sin” 
he said, “is lak a big dog. Dere’s de 
big dog of pride, and de big dog of 
envy, and de big dog of gluttony, and 
finally, brothers dere’s de big dog of 
sex. Now folks you gotta kill dem big 
dogs afore you’re ever gonna get to 
heaven. It can be done—I know—be- 
cause I’ve done it. I killed de big dog 
of envy and de big dog of pride and 
de big dog of gluttony—and yes breth- 
ren, I killed de big dog of sex!” 

A small voice rose from the rear of 
the church: “Brother is you sure dat 
las’ dog didn’ die a nat’-chel death?” 


FLORIDA LAW JOURNAL 143 


TRIAL ATTORNEY 
WANTED 


Established Miami Law Firm wants 
experienced Trial Attorney. He must 
be good. Opportunity unlimited. Ref- 
erences required. 


Address— 


Florida Law Journal, Box 1226 


Tallahassee, Florida 


Tel. 3-5751 


PAUL HORRELL 


819 No. Summerlin St. 
Orlando, Fla. 


Florida Representative 


The Lawyers Co-Operative 
Publishing Co. 


Rochester, New York 


American Jurisprudence — A. 
L. R. —A. L. R. 2nd Series 
Text and Statutes — U. S. 
Supreme Court Reports Law- 
yers Edition — New U. S. Su- 
preme Court Digest — Anno- 
tated. 


Hotel GEORGE 


WASHINGTONE 
300 Reems with 
Both ond Shewer. 


300 Reems with 
Bath ond Shower. 
Famed ber its hospitalny 
ond levered slike by 
mercial Trovelers. Radio. 
GARAGE in 


sonnection le 
ATES. ..from $3.00 


Lobby. 
RATES... $2: 
WEST PALM 


Hotel PENNSYLVANIA 
formerly The Reyal Werth 
300 Rooms with Baths and Shewers 


Open alll the veer. Comune hotel service and 
modem tor d gues’ 


“GARAGE 


Hetel GEORGE WASHINGTON 


200 Reems with Baths end Showers 
Open oll the year. Radio and every modem com 
wenience and service for summer ond winter comlert. 

GARAGE service. 
t Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGEMENT 


KLOEPPEL 
JACKSONVILLE 
tonnection 
‘ RATES...from $3.50 
We 
MAYFLOWER 
‘ 
| 
Bath ond Shower. 
Completely meder..New 
bernitore ond bernishings. 
Aw conditioned Lobby 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, Fioriwwa Statutes, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 

Volume II, Ftorwa Statutes, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I; 

Volume III, FLoriwa Statutes, 1941 


Containing helpful and useful matter, including the British 
Statutes in force in Florida, Whitfield’s notes, selected Fed- 
eral laws in general use, and an index to the special and 
local laws of Florida. 


1947 CUMULATIVE SUPPLEMENT TO VOLUME I 
1947 CuMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1947 Cumulative Supplement to Volume I—$4.75 
(to purchasers out of the state—$5.50) 


1947 Cumulative Supplement to Volume II—$3.00 
(to purchasers out of the state—$3.30) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


FOR THE ASKING 


OPTIONS TO PURCHASE Ty LEASES 


; Foes interesting brochures, on important and timely subjects, offered 


for complimentary distribution,* to afford every interested lawyer an 
opportunity to find out for himself just how fine a working tool Secun- 
dum really is. 


Ask for them and read them with a critical eye and if, as a result, 
you are inclined to consult CORPUS JURIS SECUNDUM more fre- 
quently, we shall consider ourselves well repaid. 

®In excess of 20,000 copies have already been 
mailed to lawyers who requested them. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Avenue Extension Brooklyn 1, New York 
Publishers of Corpus Juris Secundum 


| 
|: 
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THE DIGEST 
FLORIDA 


The simplicity and convenience of its arrangement, 
the numerous separate topics, the running catch- 
lines, make it easy to find the answers to the ques- 
tions of Florida law as pronounced by the Florida 
and Federal Courts. 


The exhaustive index is an invaluable aid to the en- 
cyclopedic arrangement and the complete table of 
cases opens up every other case in which a similar 
point of law is discussed. 


There are parallel citations not only to the Southern 
Reporter, but to all of the Annotated Report Series. 


Complete in 15 compact, easily handled volumes; 
kept up by Cumulative Pocket Parts. 


Write for easy plan é 
of payment— 


THE HARRISON COMPANY 


Law Book Publishers 
Pryor and Hunter Sts., Atlanta 2, Go. 


HARRISON SERVICE SAVES TIME @ 


_ PROTECTS CLIENTS | 


